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In the matter between:

THANDI FRANCINAH MATHABELA - 1st Appellant
A. MONYATSI - 2nd Appellant
and

K.M. MOGOBE - lst Respondent
P. MOGOMOTSI - 2nd Respondent
P. SABATA - 3rd Respondent
V. TSIE - 4th Respondent
J. MBATISI - 5th Respondent
J.M. PULE - é6th Respondent
E. DUBE - 7th Resgpondent

Mr. C. Dahanayake for the lst Appellant
Mr. A. Monyatsi In Person
Mr. M.L. Mogobe for the Respondents
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LORD COWIE J.A.:

This is an appeal against a decision of the High Court dated 10th
August 1995 dismissing an application for a stay of execution and

rescission of a default judgment.

The first Aappellant who brings these proceedings in forma

pauperis seeks the following relief from this Court:
(a) Setting aside the judgment of the Court a
guo in above matter dated 10th August 1995.

(b} Granting lst and 2nd Appellants stay of Writ
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of Execution in the above matter.
(¢) Granting a rescission of judgment in Civil
Cause No. 1651 of 1993 and granting
Applicant the right to defend.

{(d} Purther and/or alternative relief.

Reference to the 2nd Appellant in paragraph (b) above is
inappropriate because although Mr. Monyatsi signed a Notice of
Appeal, he filed no heads of argument or did anything else to
pursue the appeal and only appeared at these proceedings because
he was informed that they were taking place. When he was invited
to address us, he made no significant contribution to the
discussion and to all intents and purposes can be ignored in
relation to this appeal, although I will have something to say
about his position when I have dealt with the first Appellant’s

cage.,

The history of the case is as follows:-

The Regpondents in this Court and in the Court below issued a
writ of Summons in the Magistrates Court at Gaborone on 8th June
1993 claiming that a number of defendants, among whom was the
first Appellant, were liable to pay the sum of P7159.80 in
respect of an alleged agreement to employ a firm of Security
Guards at the 0ld Naledi Market in Gaborone. This sum was
restricted to P5000 in order to keep the c¢laim within the
jurisdiction of the Magistrates Court. None of the defendants

entered appearance to that Summons. That summons was withdrawn
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on 20th October 1993. Unfortunately the Notice of Withdrawal
which was sent to all the defendants including the first
Appellant and which was filed in the Magistrates Court contained
a typographical error indicating that it was directed to the High

Court instead of the Magistrates Court.

I mention this matter at this point, because much was made of it
by the Applicants in the Court a guo when seeking the stay of
execution and the rescission of the default judgment, but it only
had a peripheral importance in the submissions before us. The
point made was that the withdrawal of the Magistrates’ Court
action might have given the impression that the whole claim was
being abandoned and that no further action on the part of the
first Appellant was required. This will not do, partly because
no appearance was entered, even for the Magistrates’ Court
action, and, in any event, a completely new writ of summons was
issued in the High Court on 28th October 1993 and served on a
representative of the first Appellant at her place of business
on 3rd December 1993, No appearance was entered by the first
Appellant in respect of that Summons. On 25th January 1994
Notice was given by the present Respondents that application was
being made under Order 30 of the High Court Rules for judgment
in default of appearance. That Notice was filed on 7th February,
1994, On 23rd February 1994 default judgment in terms of Order
30 was granted, along with a Writ of execution. On l4th April
1994 a Notice of Motion was issued by the defendants including
the present first Appellant for an Order calling on the

Respondents to show cause why the said writ of execution should
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not be stayed pending the finalisation of the application for
rescission of the default judgment of 23rd February 1994. It was
maintained in the Notice of Motion that this was a matter of
urgency requiring the setting aside of the normal Rules of Court
as to service and form. A Rule nisi was issued on 15th February
1994 with a returnable date on the 29th April 1954 in relation
to the Notice of Motion. 1In fact the matter was postponed and
the Rule extended several times until it was eventually argued
on 2nd May 1995. On 10th August 1995 the Judge a quo dismissed
the Application for stay of execution and rescission of the
default judgment. It is against that judgment of 10th August
that the present appeal is taken. Notice of Appeal was filed on
20th September 1995 and the grounds of appeal and relief sought
were as follows:-

"GROUNDS OF APPEAL

{a) The Court a guo erred in making a finding

that lst Appellant’s affidavit does not give
a reasonable explanation of her default in
entering appearance to defend in view of
averments contained in both her founding and
replying affidavits.

(b} The Court a quo erred in making a finding of
fact that 1lst Applicant did not show that
she made her application in good faith and
not with intention of delaying the
Respondents’ claim and that the Court had
not been given any explanation why there was

a lapse of 16 months before the Application



(c)

(d)

was heard.

The Court a quo erred in making a finding of
fact that lst Applicant failed to show that
she had a bona fide defence to Respondents’
claim when in both her founding and replying
affidavits averments were made denying
entering into a contract to hire Wayguard
Security for the services of the parties
stalls.

The Court a quo erred in accepting copies of
receipts of payments (Annexures "1" to "é")
by L.B. FKompo and Mrs. E. Mbaakanye
purportedly on behalf of one M. Sebinyane as
conclusive proof that Applicants’ entered
into agreement with Respondents to hire or
engage the firm of Wayguard Security when M.
Sebinyane is not even a party to the action
either as Plaintiff or Defendant and was

rightly struck ¢ff as a party to the action.

Relief sought from the Court of Appeal

(a)

(b)

(c)

Setting aside the judgment of the Court a
guo in above matter dated 10th day of
Auqust, 1995,

Granting lst and 2nd Appellants’ stay of
Writ of Execution in above matter.
Granting a rescission of judgment in Civil
Cause No. 1651 of 1993 and granting

Applicant the right to defend.
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{(d) Further and/or alternative relief.

In order to set aside a default judgment an Applicant has to show
'good and sufficient cause" in terms of Order 31 Rule 13 (2) of
the Rules of the High Court (Cap 04:02). The words "good and
sufficient cause" in this context have been explained in numerous
cases but for the purposes of this Appeal, it is enough to refer

to the opinion of Livesey Luke C.J. in the case of LAHRI v.

BOTSWANA LIQUOR MANUFACTURERS (PTY) LTD and ANOTHER 1988 BLR 361

at p. 366 where he says:-

"Having considered the wording of the rule

and the relevant authorities, I am of the

opinion, that the requirements for
satisfying "good and sufficient cause® under
the rule is as follows:-

(i} The applicant  must give a
reasonable explanation of his
default.

{ii) The application must be bona fide
and not made with the intention
of merely delaying the
plaintiff’s claim.

(iii) The applicant must show that he
has a bona fide defence to the

plaintiff‘s claim."

The learned Judge a guo in applying those requirements to the

first Appellant’s application decided that she fell at the first






