IN THE MATTER OF:

DOROTHY NESGAARD t/a DANTSWANA CENTRE APPELLANT
AND
CATHERINE MOTLALEPULA KGOMANYANE RESPONDENT
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STEYN JA.
Appellant was the unsuccessful Applicant in the Court below.
In that Court she sought an Order rescinding a default judgment
that had been granted against her.
Her application was dismissed with costs. She now appeals
to this Court on the following grounds:
“1. The Court a quo erred in holding that the
Applicant had failed to prove that she had a good
and bona fide defence.
2, The Court a quo erred in holding that the

Applicant had failed to give a reasonable
explanation for the delay in filing the
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application for Rescission of Judgment.

3. The Court a quo erred in holding that the Default
Judgment herein was a valid and proper one in
terms of the law.”

The facts are the following:

Respondent in this Court and in the Court below issued a

writ of summons (the summons) against the Appellant on July 5,

1994. In it she c¢laimed the following relief:

“a) Payment in the sum of P15 370.00 and any
further sums that may be due at the time of

payment .

b} Interest thereon at the rate of 12% per
annum a tempora morae.

c) Costs of suit.”

This claim was based on an allegation that the parties had
entered into an agreement of lease on February 1, 1993 in terms
of which Appellant undertook to pay a rental of P2900 a month
subject to an annual escalation of 10% per annum. A copy of the
lease was annexed to the summons. An implied term of interest
at 12% per annum on arrear rentals was also alleged. The
Respondent also averred in her particulars of claim, that in
addition to the written agreement an oral agreement was also
concluded between the parties that Appellant would pay P300 a
month in respect of certain “servants quarters and the back
yard” ,

It was in respect of Appellant’s failure to fulfill her
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obligations under the lease that Respondent sought an Order for
payment of the amount claimed under paragraph (a) cited above.
The summons was served on July 7, by one Mogobe an Attorney
practising as one of the members of a firm of attorneys acting
for Respondent. At the same time as serving the summons on her,
the attorney also negotiated and settled with Appellant an
acknowledgement of debt, annexure “FA3" to the papers. It
recorded a liability on Appellant’s behalf, not of the P15,370
capital amount claimed in the summons but of a total indebtedness
Pi14,571, P11,900 being in respect of capital. The details as to

how this amount was computed reflected the following:

“Capital P11, 900.00
Collection Commission P 190.00
Legal Costs P 850.00
Sheriff’s Costs p 45.00
Interest to date P__ 586.00

Total P14,571.00"

The acknowledgement of debt provided for the discharge of
this capital sum at the rate of P3642 per month and for payment
of interest at 10% per annum.

Appellant duly signed this acknowledgment of debt. An
additional item 12 was added to the instrument in handwriting,

in terms of which she Appellant undertook to vacate the property
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“ on or before the 31st July 199%4".

It was Appellant’s contention that by signing this
acknowledgement of debt, she had settled the claims contained in
the summons.

In part satisfaction of her obligations undertaken in the
acknowledgement of debt, Appellant paid the sum of P1500 on
August 1, 1994. A receipt for this amount issued by Respondent’s
attorneys was filed with the papers.

Respondent’s reply to this allegation was that she
(Respondent} never signed the acknowledgement of debt and had not
accepted the terms set out in the acknowledgment of debt. She
went on to say in her response to these allegations that
L the Defendant (Appellant) had defaulted on the
acknowledgement of debt”. She also contended that:

*a) The Defendant had paid only P1,500.00 at the
time alleged.

b) Such payment had been made past the due
date.

c} Such payment fell far short of the amount
reflected in the acknowledgement of debt.

d) Such payment was received without prejudice
to my rights under these circumstances my
Attorneys, acting on my instructions had
every justification to proceed as they did.
I reject any insinuation that they my
Attorneys acted improperly.”

The averment concerning rejection of *“any insinuation” was
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made because Appellant had indeed contended that, on August 5,
1994 when Respondent’s attorneys had applied for default judgment
“almost half” the amount due in terms of the acknowledgement of
debt had already been paid direct to their offices. Appellant
went on to say: “Such application for judgment was therefore in
my view ill-conceived and improperly obtained, more so in view
of the fact that Plaintiff/Respondent went on to instruct a
Deputy - Sheriff to proceed and attach on the basis of the said
erroneous amount as at the 29th of August 1994.”
It should be pointed out that the acknowledgement of debt
contained a somewhat unusual provision:
Paragraph 11 thereof reads as follows:
“This document is an acknowledgement of debt and
offer of payment on terms made by the debtor. It
is binding on the debtor upon signature but,
until written acceptance by the creditor of the
terms of payment, the creditor’s rights are
reserved. The debtor undertakes to comply with
the terms of his offer until acceptance or
otherwise by the creditor.”
An application for default judgment was filed with the
Registrar on the August 5, 1994,
Although the notice issued out of Respondent’s attorney’s
office is dated July 28, 1994 the Registrar’s records indicate
that it was in fact filed on August 5, 1994, The time is

recorded as having been 14:05.

These facts are of some relevance inasmuch as:
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1. Respondent’s attorney had prepared an application
for default judgment already on the 28th of July,
three days before the first instalment was due,
and at a time when he was not yet aware whether
his claim for ejectment of Appellant should be
granted by virtue of her compliance with her
undertaking recorded in the additional provision
in the acknowledgement of debt that she was to
vacate the property on the 31st of July 1994.

2. Two things are common cause concerning the events
post 31 July 1994.

2.1 Appellant complied with her undertaking to
vacate 31 July, 199%4;

2.2 She failed to pay the instalment due in full
but paid P1500.00 on account of her
indebtedness which was accepted by
Respondent’s attorneys and receipted on
August 1, 1994.

At the bottom of the receipt is a typescript provision which
reads:

“All payments received without prejudice to

client’s rights.”

As indicated above and despite the acknowledgement signed
by Appellant, the payment of P1500.00 and the fact that Appellant
had vacated the property leased by her, Respondent proceeded to
move the Court for the full amount of the c¢laim.

This judgment was granted on August 23, 1994,

The full force of the law was then employed to give effect
to the judgment. On the same day a writ of execution was issued

out of the High Court at the behest of Respondent’s attorneys

directing the deputy-sheriff to attach Appellant’s movable






