
IN THE COURT OF APPEAL OF BOTSWANA 

HELD AT LOBATSE 

Civil Appeal No. 23 of 19 95 
High Court Case No. Misca. 455 of 1994 

In the matter between: 

BOMO (PTY) LIMITED Appellant 

and 

ZAKHEM CONSTRUCTION BOTSWANA(PTY) LTD. 1st Respondent 
ZAC CONSTRUCTION (PTY) LIMITED 2nd Respondent 
KGATLENG LAND BOARD 3rd Respondent 

Mr. M. L. Mogobe for the Appellant 
Mr. R. Kamushinda for the Respondents 

J U D G M E N T 
(Delivered on the Day of July, 1996 

Coram: T. A. AGUDA, J.A. 
J. H. STEYN, J.A. 
LORD W. L. K. COWIE, J.A. 

AGUDA. J.A.: 

Introduction• 

On December 13, 1994, the appellant made an 

urgent application ex parte to the High Court for a 

rule nisi to issue returnable on the first Motion Date 

in January, 1995 calling upon the respondents 

severally to show cause why they should not be 
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interdicted and restrained from carrying on certain 

activities (which are unnecessary to set down in this 

judgment) pending a suit which the appellant proposed 

to institute against the respondents. The application 

was heard on December 14, 1994 and granted by 

Barrington-Jones, J., who also ordered that the rule 

nisi should operate as an interim interdict. On the 

return day the application which was then placed 

before Nganunu, J., was vigorously opposed by Counsel 

for respondents Nos. 1 and 2 who submitted that the 

Rule be discharged. In a considered judgment 

delivered on May 16, 1995, the learned judge dismissed 

the application, and discharged the Rule with costs. 

It would appear that sometimes after this the 

appellant manifested an intention to appeal against 

the judgment of Nganunu, J., by taking certain steps. 

These will be set down presently, at least as much as 

can be gleaned from the record. What is of importance 

to say at the moment is that on June 18, 1996, the 

Attorneys for the 1st and 2nd respondents filed an 

application under the Court of Appeal Rules, rule 23, 
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to strike out the appeal on several grounds. 

Application to strike out the appeal; 

The grounds for which the appellant wants the 

appeal to be struck out are the following: 

1. That the undated Notice of Appeal which 
was served on Attorneys for the 
appellant is defective in that it does 
not comply with Rule 12 paragraphs (1), 
(2) and (3) of the Rules of the Court 
of Appeal. 

2. Appellant's attorney has no Power of 
Attorney, and accordingly no mandate to 
prosecute the appeal. 

3 . The Appellant has not complied with 
Rule 13 (1) of the Court of Appeal 
Rules in that the Notice of Appeal was 
filed out of time. 

4. The Appellant has not complied with its 
obligations under Rules 18 and 19 in 
that it has not made payment of the 
security for costs by the date set down 
by the Registrar, or at all. 

Before considering these points I must express my 

disapproval of the nomensclasture which the 

respondents decided to give to this court. This Court 

is established by a Statute and that Statute says that 

this is the Court of Appeal for Botswana, not, "The 

Appeal Court of the Republic of Botswana" as shown at 
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the heading of the respondents' Notice as well as in 

the Heading of the Founding Affidavit. Similarly the 

Rules made under the Court of Appeal say that the 

"Rules may be cited as the Court of Appeal Rules" not 

"Appeal Court Rules" as stated by the respondents in 

their Notice. This slipshod manner of the Attorneys 

for the appellant in these not so important things has 

manifested itself in greater things with devastating 

effect as I will show presently. 

I shall now proceed to consider the points of 

objection to this appeal taken by the respondents but 

in doing so I shall consider point 2 last. 

However, before doing so I believe it is vital 

that I should say that some of the errors complained 

of, as I will also show later, can be traced down to 

the lack of clarity in the minds of Attorneys as well 

as in the minds of the staff of the Registry as to 

the proper application of the Court Rules especially 

as to the clear dichotomy between the registrar of the 

High Court and the Registrar of the Court of Appeal. 

There has been a total mix-up of the functions of 
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these two positions possibly because since the 

inception of the Court of Appeal in 1973 (Act No. 44 

of 1972 which took effect from May 1, 1973) one person 

and one person only has occupied the two positions. 

The Rules clearly delimit the functions of the 

Registrar of the High Court and those of the Registrar 

of this Court. Rule 21 of the Court of Appeal Rules 

says clearly that after an appellant has fulfilled all 

the responsibilities placed upon him by the preceding 

rules the Registrar of the Court below (that is, the 

High Court) shall transmit the record of appeal to the 

Registrar of the Court of Appeal. It is only after 

such transmission that the Court of Appeal will be 

seized of the matter. It is important at this 

juncture to note that the High Court Rules define 

"Registrar" as meaning the Registrar of the High 

Court, and including a Deputy Registrar, an Assistant 

Registrar and so on (rule 3), whilst similarly the 

Court of Appeal Rules say "Registrar" means "the 

Registrar of the Court, and includes any Deputy or 

Assistant Registrar of the Court"(rule 2). The Rules 
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also say that "xCourt' means the Court of Appeal" (rule 

2) . So both Rules anticipate different functions for 

the two different Registries. 

As I have stated above, it seems very clear to me 

that the whole process of appeal in this country as in 

most other countries is based upon the assumption of 

the existence of two difference offices - office of 

the Registrar of the High Court, and office of the 

Registrar of the Court of Appeal. If the office of 

the present Registrar and Master which perform the 

functions of both officers and if all attorneys were 

to bear this in mind, a lot of wastage of time and 

money will be avoided. 

The first ground of objection: 

The first ground upon which the respondents base 

their objection to this appeal is that the undated 

Notice of Appeal which was served on their attorneys 

in this case did not comply with the provisions of 

paragraphs (1), (2) and (3) of rule 12 of the Rules. 

They are as follows: 
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"12 (1) A notice of appeal shall set forth 
the ground of appeal and shall state the 
exact nature of the relief sought and the 
names and addresses of all parties directly-
affected by the appeal. It shall also have 
endorsed on it an address within Botswana 
for service. 

2) If the ground of appeal alleges 
misdirection or error in law, the 
particulars and nature of the misdirection 
or error shall be clearly stated. 

(3) The notice of appeal shall set forth 
concisely and under distinct heads the 
grounds upon which the appellant intends to 
rely at the hearing of the appeal without 
any argument or narrative, and shall be 
numbered consecutively." 

Now the purported Notice of Appeal which was undated 

and issued by Messrs Segopolo & Mogobe Legal 

Practitioners is as follows, and I quote it in full: 

"BE PLEASED TO TAKE NOTICE that in the Court 
of Appeal of the Republic of Botswana, 
Private Bag 1, Lobatse be pleased to take 
notice that Applicant intends to appeal 
against the judgement of His Lordship Mr. 
Justice Nganunu dated 16th May, 1995: 

The grounds of appeal, which are subject to 
amplification and magnification upon receipt 
and perusal of the court record are as 
follows: 

1. A date of hearing had been set and 
agreed as the 3rd August, 1995. 
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2. Applicant had not sought an application 
to confirm the rule but simply to 
extend same until the 3rd August, 1995. 

3. The documents were not complete in the 
Replying Affidavits had not been filed. 

4. His Lordship erred both procedurally 
and on the law. 

5. The matter had not been argued on the 
merits and therefore His Lordship had 
no basis for making final judgement. 

6. A detailed notice of appeal with 
detailed grounds will be submitted upon 
receipt and perusal of the court 
record." 

It is clear on the face of this document either that 

the attorneys had never read Rule 12(1), (2) and (3) 

of the Court of Appeal Rules, or that they thought it 

fit to neglect the rule. Not only do the three 

paragraphs of that rule say precisely what Notice of 

Appeal must contain and how the contents must be set 

down, but the Second Schedule to the Rules prescribes 

very clearly in Civil Form 1 what a Notice of Appeal 

must contain and how the contents must be arranged. 

Attorneys for the appellants would appear not to have 

been aware of the Form or they rather believe that it 


