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IN TBE COURT OF APPEAL FOR THE REPUBLIC OF BOTSWANA
dELD AT LOBATSE

CIVIL APPEAL NO, 8/96%
HIGH COURT CIVIL CASE NO. 1723/95

In the matter between:

First Appellant

t

ECONOMY INVESTMENTS (PTY) LTD

WEBSTER NDODA MASENYA - Second Appellant
YOLINDA MASENYA - Third Appellant
and

FIRST NATIONAL BANK OF BOTSWANA Respondent
LIMITED (PREVIOUSLY NAMED AND
KNOWN AS FINANCIAL SERVICES

COMPANY OF BOTSWANA LIMITED)

Advocate A. Gautschi for the Appellants
Mr. Attorney B.B. Tafa for the Resgpondent
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CORAM: AGUDA, J.A.
TEBBUTT, J.A.
LORD COWIE, J.A.

TEBBUTT J.2A.:

The granting of an order for summary judgment in favour of the
respondent against the three appellants in the High Court is the
reason for this appeal. 1In the High Court respondent, to whom
I shall refer as "the Bank", was the plaintiff and the three
appellants first, second and third defendants respectively. On
1 September 1395 the Bank issued summons against first appellant
for payment of two amounts {(a) P121,319.35 and (b) Pl,648,457.23
together with interest and costs based upon two claims A and B.
It also prayed that the right, title and interest of first

appellant in certain properties mortgaged by it to the Bank be



JEEA ,
declared executable. In the same summons the Bank claimed as
against second and third appellants, jointly and severally with
first defendant payment of the sum of P1l, 000, 000 and costs based
upon certain suretyships to which second and third appellants had

bound themselves.

Ag particulars of the two claims are important for this judgment,

I cite the relevant portions of them in full.

They read thus:

"CLAIM A
2. 2.1 During or about July 1991 and at

Gaborone, the Plaintiff
represented by its then General
Manager or other duly authorised
representative, and the First
Pefendant represented by Second
Defendant, entered into a written
Agreement in terms whereof the
Plaintiff agreed to 1lend and
advance to First Defendant an
amount of P115,532 .47 (One
Hundred and Fifteen Thousand Five
Hundred and Thirty Two Pula and
Forty Seven Thebe) to enable
First Defendant to acquire Lease
Area No. 153-KO, situate on
Portion 29 of Crocodile Pools No.

= b 15-KO in the South East



Administrative District.

The said
following
terms: -

2.2.1

3

Agreement

had

express or

that First
Defendant
shall effect
repayment of
the said
l1 o a n ,
together with
accrued
interest in
the manner

set out in

t h e
Agreement;
that the

Plaintiffe
shall charge
F i r s t
Defendant
interest on
the sum
advanced, at
the rate of
13% per

annum ,

the

tacit



L2,

2.

4
calculated
monthly in
advance on
the residual
balance of
the amount
owing by the
F i r s ¢t
Defendant to
Plaintiff by
w ay o £
capital and
interest;
that the
Plaintiff may
alter the
rate of
interest
charged in
terms of the
Agreement
upon one
month's
written
notice to
F i r s ¢t
Defendant;

that in the



Defendant
failing to
e f f ecct
payment of
a n Yy
instalment of
capital and
interest
payable to
the Plaintiff
timeously and
in full, the
whole amount
owing by
F 1i r s ¢t
Defendant in
terms of the
Agreement
s h a 1l 1
immediately
become due

and payable.

agreed amount of the

aforesaid Agreement.

The Plaintiff duly advanced the

loan to

First Defendant in terms of the



2

2
CLAIM B
3. 3

.1

6

Following written notice to First
Defendant, Plaintiff has duly
revised the rate of interest
accruing on the residual balance
of the capital sum advanced to
First Defendant to the current
rate of 15% per annum, caiculated
as aforesaid.

In breach of the above stated
terms and conditions, the
Defendant failed to effect
payment to the Plaintiff of
amounts due and payable
timeously, or at all. In the
premises, the total balance of
the Defendant’s account became
immediately due and payable and,
notwithstanding demand, the
Defendant has faileda and/or
refused to pay said amount, which
as at 14 August 1995 totalled
P121,319.35 (One Hundred and
Twenty One Thousand Three Hundred
and Nineteen Pula and Thirty Five
Thebe) inclusive of accrued

interest.

During or about June 1992, and at
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Gaborone, the Plaintiff,
represented by its then General
Manager or other duly authorised
representative, and the First
Defendant, represented by Second
Defendant entered into an
Agreement in terms whereof the
Plaintiff agreed to 1lend and
advance to First Defendant an
amount of P1,225,820.71 (One
Million Two Hundred and Twenty
Five Thousand Eight Hundred and
Twenty Pula and Seventy One
Thebe} to enable First Defendant
to acquire Tribal Lot 969 and
Tribal Lot 970 Tlokweng.
The said Agreement had the following express or
tacit terms:-
3.2.1 that First

Defendant

shall effect

repayment of

the said

l o a n ,

together with

accrued

interest in

the manner
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2.

L2,

set out in

t h e
Agreement ;
that the

Plaintiff
shall charge
F i r s t
Defendant
interest on
the sum
advanced,, at
the rate of
l4% per
annum,
calculated
monthly in
advance on
the residual
balance of
the amount
owing by the
F i r s ¢t
Defendant to
Plaintiff by
way o f
capital and
interest;

that the



.2,

9
Plaintiff may
alter the
rate of
interest
charged in
terms of the
Agreement
upon one
month '’ s
written
notice to
F i r g ¢t
Defendant;
that 1in the
event of
F i r s ¢t
Defendant
failing to
e f f e ct
payment of
a n Yy
instalment of
capital and
interest
payable to
the Plaintiff
timeousgly and

in full, the
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whole amount
owing by
F i r s ¢t
Defendant in
terms of the
Agreement
s h a1l 1
immediately
become due
and payable.
The Plaintiff duly
advanced the agreed
amount of the loan to
First Defendant in

terms of the aforesaid

Agreement,

Following written
notice to First
Defendant, Plaintiff

has duly revised the
rate of interest
accruing on the
residual balance of the
capital sum advanced to
First Defendant to the
current rate of 15% per
annum, calculated as

aforesaid.
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3.5 1In breach of the
aforesaid terms and
conditions, Firgt
Defendant failed to
effect payment to the
Plaintiff of amounts
due timeously, or at
all. In the premises
the total balance of
First Defendant’s
account became
immediately  due and
payable and,
notwithstanding demand,
First Defendant has
failed and/or refused
to pay said amount,
which as at 14 August
1994 totalled
Pl,648,457.23 inclusive

of interest."

The particulars of claim, in paragraphs 4.1 to 4.7 inclusive,
allege that first appellant registered a series of seven mortgage
bonds in favour of the Bank over its right, title and interest
in certain properties as "continuing security and covering bonds"
for the amounts owing by it to the Bank. In regard to these

bonds paragraph 5 of the particulars of c¢laim, where relevant,



veads as follows:

IIS.

The

Nos.

12

said Mortgage Bondg,

1078/91, 1303/93, 38

461/92, 1477/92, 509/93

679/93 expressly provide
that all amounts
advanced by the

Plaintiff shall become
due and payable on
demand;

that in the event of
default in the paywent
of any amounts due and
payable to the
Plaintiff, the payment
of which is secured by
the said Bonds, or in
the event of a breach
cf any other obligation
imposed by the said
Bonds, all amounts
secured by the bonds
shall, at the
Plaintiff’s option,

forthwith become

being
1/92,
and

inter






