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SCHREINER, J.A.:

The Appellants in this matter who were members of a team of road construction workers

in rural areas launched an application in the High Court the purpose of which was to establish

their right to what was termed a “commuted subsistence allowance” which was additional

remuneration depending upon the circumstances of their employment. The Notice of Motion was

not framed in the form of a specific monetary claim apparently because of the provisions of

section 9 of the State Proceedings (Civil actions by or against Government or Public Offences)

Act Cap 10:01 which prevents relief agamst the Government by way of specific performance. The
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Order sought in the present case was in the following terms:-

t(l.

Declaring that commuted subsistence allowance of
the Rural Roads Team 1 members stationed at
Sekoma Base Camp, Mbobe Base Camp, Khakhea
Base Camp, Werda Base Camp, Kang Base Camp
and KM 80 Base Camp is part of the salary, and

therefore a right.

Declaring that withholding commuted subsistence
allowance from December 1993 of Industrial workers
[category A annexed hereto] of the Roads Department in
the Ministry of Works, Transport and Comumunications
was wrongful, unlawful and contrary to the rules of natural

justice.

Declaring that withholding commuted subsistence
allowance from May 1994 of Industrial workers [category
B annexed hereto] of the Roads Department in the
Ministry of Works, Transport and Communications was

wrongful, unlawful and contrary to rules of natural justice.

Directing that monthly commuted subsistence allowance of
the Rural Roads Team 1 stationed at Sekoma Base Camp,

Mbobe Base Camp, Khakhea Base Camp, Werda Base
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Camp and KM 80 Base Camp withheld since December
1993 [in category A] and May 1994 [in category B] be
paid to each of the staff-members aforesaid, that is to say,

outstanding commuted subsistence allowance be paid.

5. Directing that the Respondent pay costs of this

application.”

The Respondent contended that commuted subsistence allowances had been paid in terms
of the regulations and directives governing such allowances so that both the declarations sought
in paragraphs 1 and 2 of the prayer and the claim to payment of additional amounts should be
dismissed. Two main questions are involved in deciding of the case. The first is to identify the
terms of the contract of employment which incorporates certain regulations for Industrial
employees and the second is the interpretation of those terms and applying them to the situation
which existed.

On the engagement of a road worker he signs at a permanent camp at Gaborone, Lobatse
or Molepolole a short document headed “Contract of Employment” which states whether he is
a field worker or a base worker, stipulates the commencement date and proceeds to lay down
certain conditions. It adds to these, the terms and conditions “laid down in Regulations for
Industrial Employees.” These, it is common cause, are informal regulations not promulgated in
terms of any power contained in any statute and bear the short title “RIE.” As a matter of interest
it says “revised February” on the front page of the blue document of the RIE Regulations but on
the third white page and the top it says “Revised March 1988) so you can take your choice!

They were issued by the Director of Public Service Management in July 1975 and revised
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February or March 1988. Paragraph 1.1 states “These regulations should be read in conjunction
with any departmental instructions which may elaborate them.....” Changes to the regulations are

effected in the manner laid down in paragraph 1.4 in the following terms:

“1.4 Changes in these regulations will be notified by Circulars
issued by the Director of Public Service Management, and will be
subsequently mcorporated in the RIE by official amendments. The
RIE should, therefore, be read in comjunction with relevant
Circulars and should be amended only by the official amendments
or on specific instructions from the Director of Public Service

Management.”

Paragraph 1.5, in the introductory Chapter, declares that the Director of Public Service
Management is responstble for policy goveming the recruitment, pay, conditions of employment,
leave, discharge and retirement of industrial employees and permits the delegation of certain
powers to Permanent Secretaries.

The subject of subsistence, which is dealt with in Chapter 3 which deals with Pay and
Allowance, and in paragraphs 3.13, divides employees into two categories. The first is category
1 being employees engaged for duty at an “established depot, base or permanent camp” and “who
can expect to return to such places, or their homes nightly.” Category II are employees “who
carry out work of an itinerant nature some distance from their establishment bases, depots or
camps and cannot return to these places or their homes nightly but have to live in temporary
camps and work irregular hours.”

Paragraph 3.16 which deals with the commuted subsistence allowances to employees in




Category II provides:-
“3.16 In certain cases an employee is required to spend considerable time
away from his duty station as part of his normal duties. These absences
on duty are consistent throughout the vear, or throughout a particular
season of the year, and are not occasional absences. In such cases, and
provided the absences are not less than fifteen days a month on average,

a commuted rate of subsistence allowance is payable.

The allowance is payable monthly at such rates as may be determined by
the Director of Public Service Management in consultation with the

Permanent Secretary of the Ministry responsible for Finance.

If an employee who is paid a commuted subsistence allowance is absent
on leave for an aggregate of more than 14 calender days in any one month,

the allowance for that month will not be payable.”

The Appellants fall into Category II. On the 31st March 1981 Personnel Directive No,.
7 of 1981 was issued. It was in the form of a circular to all Permanent Secretaries, Heads of
Department, the Attomney General and the Auditor General and was headed “Transfers - Industrial
Class”. In the first paragraph it states that the conditions of service for Industrial Class are silent
on the question of transfers but that RIE paragraphs 2.3 and 2.4 are relevant. These sub-
paragraphs deal with the recruitment of emiployees to undertake projects in the rural areas and the
filling of vacancies. Paragraph 2 of the said Directive 7 deals with the subject of the transfer

allowance. The Directive continues:-
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“3. Commuted Subsistence will be paid to itinerant
workers i.e. those who spend less than six months
at one place of work and return nightly to a
temporary camp. If they move to another
temporary camp, within those six months they will
continue as itnerant workers. When they move to
a temporary camp with a work programme
exceeding six months they will cease to be itinerant
workers from the day of the move, but their camp
at the new location will be their permanent place of
work and they will be entitled to transfer
allowance.”

Paragraph 4 deals with Category 1 workers and provides that when a worker is engaged
at the site of temporary camp or within daily travelling distance he is deemed to be a Category |
worker and “the temporary camp is his place of duty”. He receives no allowance “unless sent
out to work under conditions qualifying for subsistence.” If be is moved he will either be given
a transfer allowance or a subsistence allowance “according to the expected stay at the new
location.”

The affidavits filed on behalf of both the Applicants and the Respondents were very short.
Mr. Albert Jansen, the First Applicant who was, at the time of making his affidavit, a mechanic
employed at 80 Kilometre Base Camp with the second Applicant, a welder, and the Third
Applicant, a mechanic. He describes how the Rural Roads Teams were based temporarily at six
named Base Camps. He says that all the Applicants are entitled “under normal circumstances”

to a subsistence allowance because they move from one place to another when constructing roads







