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IN THE COURT OF APPEAL OF BOTSWANA HELD AT LOBATSE 

COURT OF APPEAL 
CRIMINAL APPEAL NO. 4/96 

In the matter between: 

STEPHEN RUGWARO 

vs. 

THE STATE 

Mr. S .T. Mtashu f o r t h e A p p e l l a n t 
Mrs. L . I . Dambe f o r t h e S t a t e 

J U D G M E N T 

CORAM: Aguda, JA 
Schreiner, JA 
Hoexter, JA 

Aguda, J.A.; 

The High Court decided to sit at Jwaneng on Monday October 20, 

1995, to try some criminal cases then pending in that court. The 

presiding Judge was the Chief Justice himself, and the case set 

down for hearing on that day was that of a young woman charged 

with the offence of infanticide. Principal State Counsel Ms. 

Solomon was billed to represent the State whilst Attorney Stephen 

Rugwaro was to represent the accused woman. When the case was 

called at 9.30 a.m. neither of the two counsel was present in 

Court, and the learned Chief Justice then postponed the hearing 

to 10.15 a.m. When the Court re-assembled at 10.15 a.m. Ms. 

Solomon was in Court and she told the Court that she had arrived 

at 9.45 a.m. and that her absence at 9.3 0 a.m. was due to lack 

of knowledge of the venue of the sitting of the Court. The 

record is as follows: 



Ms. Solomon: 

"Ms. Solomon - Your Lordship if I may 

apologise for arriving late, we had to drive 

around looking for the venue. 

Court: Ms. Solomon there is no excuse and you 

should show cause why you should not be 

found guilty of contempt of court for coming 

late to court. 

My Lord I arrived about 

9.45, I did not know 

the place, the roll did 

not show where the 

venue was. I went to 

the old Magistrate 

Court and to the 

District Office. 

Court: That is not satisfactory and you will have 

to pay a fine of P500 or go into prison for 

3 days. It should be paid on Monday the 6th 

November 1995." 

After this the hearing was again postponed to 2 p.m. When the 

Court reconvened at that time Mr. Rugwaro was then present in 

Court. The record then shows as follows: 

"Court: Before I proceed Mr. Rugwaro can you show 

cause why you should not be punished for 

contempt of court for coming late and 

delaying the court hearing? 

Mr. Rugwaro: My Lord I stay in Lobatse I had a breakdown 
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between Lobatse and Kanye at a place called 

Molapowabojang and I had to wave down lifts. 

I only got here at 10.30, it was due to the 

breakdown. 

Court: When did you arrive at Jwaneng? 

Mr. Rugwaro: At 10.30 a.m. I was not aware where the 

Court was going to be held. I went to the 

District Commissioner's Office and proceeded 

to the Magistrate Court. I then came by 

your Secretary who then advised me where the 

Court was sitting and in the circumstances 

I wish to extend my apologies for these 

reasons. 

Court: Mr. Rugwaro that is not satisfactory. In 

the first place the fact that you did not 

know where the Court was going to be held 

indicates negligence: once an officer of the 

Court is informed that he is to appear in 

court, extra precautions should be taken. 

You see a Court of Law is not a cocktail 

party where you can be late for an hour or 

30 minutes and you can casually apologise. 

Now we have lost time, you ought to have 

been here much earlier and you ought to have 

allowed a lot of time to ensure that you are 

at the place on time. I find you guilty of 

contempt and I am fining you personally 

PI,000 to be paid on 6th November 1995, if 
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not you will be detained for 6 days." 

It is against the conviction and sentence of Mr. Rugwaro that he 

has filed this appeal. Hereafter I shall refer to him simply as 

"the appellant". There is nothing on record to indicate whether 

Ms. Solomon paid the fine imposed on her or whether she went to 

prison although at the hearing of this appeal we were told that 

she had paid the fine. And although she has not filed an appeal 

to this Court, much as I would have wished to consider this 

appeal without reference to her, I find I am unable to do so 

without some such reference. 

I have no doubt that the learned Chief Justice was correct when 

he said that a Court of Law is not a cocktail party to which an 

invitee can go to at his convenience. And I believe the learned 

Chief Justice had at the back of his mind what this Court has 

sometimes complained of, namely, some counsel coming late to 

court or failing to come to court at all to present their 

clients' cases. All such conduct must be deprecated, and 

reported to appropriate bodies for disciplinary proceedings. By 

this I must not be taken as saying that Counsel who fails to obey 

an order of a Court to be present in a court can never be held 

in contempt; but as I will show later extreme caution should be 

taken and proof of deliberate flouting of the order must be shown 

to justify the extreme procedure of summary conviction of counsel 

for contempt. 

When this appeal was called before us for argument, Mrs. Dambe, 
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representing the Attorney-General told us that having regard to 

the facts of this case and the available judicial authorities, 

she was unable to support the conviction and sentence recorded 

against the appellant by the lower court. I must say at once 

that I am in agreement with her. 

As is clear on the record both Ms. Solomon and the appellant at 

different times told the court that they did not know the venue 

where the Court was sitting. There is no evidence on record that 

where the court was sitting on that day was the regular venue for 

the sitting of the High Court at Jwaneng. And there is nothing 

on the record to show that the notice of trial indicated the 

precise venue of the sitting of the court. Here I must say that 

I agree with the learned Chief Justice that both counsel had the 

duty to find out where the court was going to sit, but it cannot 

be held against them that they believed that the court would sit 

at the District Commissioner's office or at the Magistrate's 

Court building. It was therefore not surprising that both 

Counsel went to these same two venues where they thought that the 

court might sit. It was at the old Magistrate's Court that the 

appellant was directed to the proper venue by the Chief Justice's 

Secretary where the Court was sitting. There was no evidence to 

contradict these statements made at the Bar by both Counsel nor 

was there any evidence in contradiction of the appellant's 

statement that he had a car breakdown at a particular point which 

he mentioned also in his statement from the Bar. Finally on this 

point there is no indication on the record that the two counsel 

habitually came late to that court, or to any other court in this 



jurisdiction. 

6 

Now I would like to say that it has for long been recognised in 

most Commonwealth judicial systems that a Superior Court of 

Record, must as such, have the power to punish summarily any 

person who has been in contempt. It is a power which is 

considered to be a necessary adjunct of every Superior Court of 

Record to administer justice. However it must also always be 

borne in mind that the position has always been that it is not 

every act of discourtesy to the court that will amount to 

contempt, nor will every breach by counsel of his duty to his 

client necessarily amount to contempt. To amount to contempt 

punishable summarily, the act of counsel must be one calculated 

or intended to cause an interference with or an obstruction to 

the smooth administration of justice or of intentionally 

violating the dignity of the Court. In MUSHONGA v. THE STATE 

1994 (1) ZLR 296 (S), cited to us by Counsel for the appellant 

in his Heads of Argument, Gubbay, C.J., said at page 305 of the 

report: 

"Non-appearance (or late appearance) of a 

lawyer in a case may go beyond mere 

discourtesy and amount to a criminal 

contempt of court provided that there was 

intention to interfere with the process of 

the court and the administration of 

justice." 

The point to note is that there must be an intention to interfere 
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with the court process. At this juncture I would like to make 

reference to the case of IZUORA vs. R. [1953] 1 All ER 827; 

(1953) 13 WACA 313. In that case a barrister who was appearing 

in a divorce case in the Supreme Court of Nigeria was absent from 

court on the day on which judgment was to be given, permission 

to be absent, which had been previously granted by the judge, 

having been withdrawn. He was summoned to attend the Supreme 

Court where he was sentenced to a fine of £10 or to go to prison 

for two months for contempt of court. His appeal to the West 

African Court of Appeal having been struck out, he then appealed 

to the Privy Council. 

It was held that while an act of discourtesy may amount to 

contempt of court, yet summary punishment should be used 

sparingly. The appellant's conduct was clearly discourteous and 

may have been in dereliction of his duty to his client, but it 

did not amount to contempt of court. In delivering the advice 

of the Privy Council, Lord Tucker quoted with approval the 

following passage from another judgment of the Privy Council in 

PARASHURAM DETARAM SHAMDASAMI v. KING-EMPEROR [1945] AC 264, at 

page 270, per Lord Goddard thus: 

"Their Lordships would once again 

emphasise what has often been 

said before, that this summary 

power of punishing for contempt 

should be used sparingly and only 

in serious cases. It is a power 

which the court must of necessity 


