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TEPBUTT, J,A.: 

Matrimonial problems in a family were the background to shootings which were the 

subject of a criminal trial before Gyeke-Dako J in the High Court and have culminated in this 

appeal in this Court. 

The facts, broadly stated, are these. Appellant and his wife were married on 11 February 

1987. They have two children, a girl, Farida, and a boy, Thuto, who was born on 13 June 1990. 

The marriage was apparently a happy one until 1992 when appellant had an affair with another 

woman. He said this happened because his wife was refusing him his conjugal rights. 

The affair did not last long but the relationship between appellant and his wife, who had 
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been told of his affair by appellant, thereafter steadily deteriorated. On three occasions prior to 

24 April 1994 the wife left the matrimonial home to live with her parents but on each occasion 

the families of appellant and his wife rallied together, the problems were patched up and the wife 

returned to appellant. The couple were also, it seems,having financial troubles at the time. On 

24 April 1994, the wife left appellant again to go to her parents' home taking the children with 

her. An attempt by appellant to get her to return to him was unsuccessful and a letter from her 

attorneys told him that they had been instructed by her to institute divorce proceedings. On 10 

May 1994 a court order was obtained by her granting her interim custody of the children and she 

took them from appellant's home to that of her parents on the same day. Mention must also be 

made of an incident on 8 May 1994 when, according to the wife, appellant tried to ram her car 

while she was driving it along a road. Appellant denied doing so but the wife reported the 

incident to her parents. It is against this background that one comes to the events of the evening 

of 11 May 1994. 

On that evening appellant went to his in-law's house at about 7 p.m. I shall set out in 

more detail the differing versions of the prosecution witnesses and that of appellant as to what 

happened then in due course. Suffice at this stage to say that during the occurrences the wife's 

father, one Abdul Rashid Khan, was shot and subsequently died of his wounds and the boy, Thuto, 

was also shot but survived the shooting. These shootings occurred in Khan's house. It is also 

common cause that thereafter appellant fired two shots at a BMW motor car belonging to Khan 

which was standing outside the house. 

The State alleged that Khan and Thuto were both shot by appellant. It also alleged that 

appellant fired a shot at his wife but which did not hit her. It accordingly indicted the appellant 

before the High Court on five counts (I) murder of Khan; (ii) attempted murder of his wife; (iii) 

attempted murder of his son, Thuto; (iv) malicious damage to property viz the BMW motor car; 
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and (v) unlawful possession of a firearm viz a 9 mm Browning FEG pistol. 

During the trial the State withdrew the fifth count and appellant was acquitted and 

discharged on it. 

With regard to the other charges, he was convicted by the trial court on the first count, 

i.e. the murder charge, not of murder but of manslaughter and sentenced to 10 years imprisonment 

four years of which were conditionally suspended for three years. On the second count he was 

convicted of attempted murder of his wife and sentenced to four years imprisonment. He was 

found not guilty and acquitted on the count of attempted murder of the boy, Thutho. Instead, on 

that count, he was found guilty of unlawfully causing grievous harm but with extenuating 

circumstances and sentenced to four years imprisonment. On the count of malicious damage to 

property he was found guilty and sentenced to 18 months imprisonment. All the custodial 

sentences were ordered to run concurrently with effect from 11 May 1994. 

The appellant appealed against his conviction and sentences on all the counts but at the 

hearing in thil Court, he abandoned his appeals against all the counts save the first one viz that of 

manslaughter arising from the death of Khan. 

I turn then to consider that appeal. In order to do so it is necessary to analyse in some 

detail the evidence given by the relevant witnesses at the trial. For the prosecution the main 

witnesses were appellant's wife, to whom I shall hereafter refer as PW1; her 69 year old 

grandmother, Glori Ganetsang (PW2); her mother and Khan's wife, Mrs. Gladys Khan (PW3) and 

the police investigating officer, Detective Sub-Inspector Bernard. It is also germane to mention 

that Khan died, according to the post-mortem report, of haemorrhage due to a gunshot wound. 

Thuto suffered a gunshot wound in the left buttock, the bullet exiting through the left groin, from 

which he recovered after treatment in hospital. 

The evidence of PW1, PW2 and PW3 was that on the fateful evening appellant came into 
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Khan's house dressed in a pair of trousers and a wind-cheater or lumber jacket with both his 

hands in the pockets of the latter. This is not denied by appellant. Sitting in the living room of 

the house, watching television at the time, were Khan, the deceased, who was wearing a blue shirt 

over a pair of pyjamas trousers, PW1, PW2 and Thuto. PW3 was in the kitchen doing some 

cooking. When the deceased saw appellant he asked him what he wanted in his, deceased's, 

home. According to appellant, the deceased' said to him "what is your problem here." The 

deceased repeated his question. Appellant asked the deceased what he meant by the question. 

According to the appellant, the deceased's attitude to him was a hostile one. It is common cause 

that at that stage the deceased got up from where he was sitting. According to PW1 he walked 

away from appellant; according to appellant he walked towards a wall-unit in the living room. 

From here onwards the versions of the appellant and the prosecution witnesses diverge totally. 

Before I set out those versions, however, it is necessary to state that in regard to the first 

count against appellant, PW1, his wife, was not a competent and compellable witness for the 

prosecution. In terms of section 217 of the Criminal Procedure and Evidence Act (Cap 08:02) 

on the counts involving her and her son Thuto, she was. It was not, however, competent for her 

to give evidence against appellant on the first count. The learned trial Judge was fully cognisant 

of this as is this Court, but her evidence, covering as it does counts two and three, as to what she 

saw in the house that evening, was receivable by the trial court and can also be looked at by this 

Court save where it may implicate appellant on the count against which his appeal is now directed 

viz the first one of manslaughter. 

PW1 said that when the deceased stood up she turned towards appellant and saw him pull 

a gun out of the pocket of his wind-cheater. He took two or three steps backwards and fired a 

shot in the direction of the wall of the living room opposite her. She ducked in front of the settee 

on which she was sitting to avoid being hit., There was another crack of the gun. She then ran 
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out of the living room to her mother's bedroom from where she telephoned the police. She heard 

four more shots, one from the kitchen area and the rest from outside. She heard six shots in all. 

Appellant then drove away./ When she came out of the bedroom she saw Thuto lying in the 

corridor by the bedroom door bleeding from the gun shot wound sustained by him. The deceased 

was hying by the kitchen door bleeding from the right thigh. The deceased, she said, had nothing 

in his hands when he got up from where he was sitting. She said the deceased had, to her 

knowledge, never owned a gun. 

PW2 also said that the deceased had nothing in his hands as he got up and started walking 

away. She said that she heard a shot and, as she was frightened, she ran out of the house.She saw 

appellant holding a gun and firing it. From her hiding place she saw appellant firing at the 

deceased's car. PW2 said there was no time when the deceased made for appellant. 

PW3 said that while in the kitchen she heard two shots. She then saw appellant in the 

passage with a gun. He fired a third shot into the house and then walked through the back door 

of uie kitchen and fired again. She then saw the deceased staggering towards the kitchen where 

he collapsed near the kitchen door, bleeding profusely from the thigh. She heard two more shots 

from outside the house. All the three witnesses PWl, PW2 and PW3 identified the 9 mm pistol 

as the gun they had seen in appellant's possession. 

The appellant's version of events is as follows. He admitted that he had his hands in the 

pockets of his wind-cheater when he entered the house as he wanted to keep them warm but 

denied that he had pulled out the pistol from his pocket. He said that after the deceased stood up, 

following his questions to appellant about what he wanted in the deceased's house, the deceased 

went to the wall-unit from where he took out a bag. He opened this bag and pulled out the pistol 

from it. Appellant said he tried to run away by taking two steps backwards towards the dining 

room door. The deceased walked towards the dining room door. Appellant said he then dived 


