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The appellant is a farmer at Pandamatenga. The respondent
1s the National Development Bank ("NDB")}. On the extended return
day of an opposed application heard in the High Court at
Francistown, Mr. Justice Cotran granted certain orders at the
instance of NDB. The first two were declaratory orders. The
third was a mandamus in terms whereof the appellant was ordered
Lo restore two standpipes earlier removed by him. In addition
the appellant was ordered to pay the costs of the application on
the attorney and client scale.

The appeal is concerned with the correctness or otherwise
of the mandamus issued and the order for costs. Although the

legal issues raised by the appeal fall within a narrow compass,

it is necessary to state the facts at some length. The facts
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have to be extracted from affidavits some of which are not
remarkable either for their precision or their clarity.

Under agreement of lease No. 26/88 J.B. Nkwane {"Nkwane")
and J.B. Moller ("Moller") are the registered lessees from the
Chobe Land Board ("the CLB") of three pieces of farm land ("the
properties") in the Pandamatenga area. Nkwane and Moller were
directors of a company known as Ngwato Farms (Pty) Ltd ("the
company"). NDB lent money in excess of Plm to the company. As
security for the loan NDB holds first and second mortgage bonds
over the properties.

On 3 June 1993 NDB obtained a judgment in the High Court
against the company, Nkwane and Moller, and the properties were
declared executable. Pursuant thereto a writ of attachment of
immovable property was issued, and on 25 June 1993 the Deputy
Sheriff attached the right, title and interest of Nkwane and
Moller in respect of the properties. Moller is no longer in
Botswana.

It proved difficult to sell the properties. This appeal
relates to dealings involving two of the properties. These are
Farms Q-02 and Q-04. On an unspecified date in 1995 NDB entered
into a written agreement of lease ('"the lease") with one B. Mathe
("Mathe") in terms whereof NDB leased Farms Q-02 and Q-04 to
Mathe. According to its terms the lease was "deemed to have
commenced on 1 January 1995" for a period of one ploughing
season, with an option to renew on terms not yet agreed upon.
The terms of the lease governing the rent payable by Mathe will
be mentioned later.

One of the affidavits filed on behalf of NDB in the course
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of the application in the court below was deposed to by Mr. P.M.
Kgari ("Kgari") who is the secretary of the CLB. Kgari states
that regarding farmers to whom farms in the Pandamatenga area had
been allocated by the CLB, at some or another time -
"an arrangement or understanding was reached between

the landlord and the farms in terms of which each
farmer was allowed to build residential remises

adjacent to his farm." (emphasis supplied)

In a plan of the Pandamatenga area annexed to Kgari‘s
affidavit it appears that the adjacent residential properties
(indicated by small circles) lie close to, but entirely beyond,
the boundaries of a particular farm allocated to a particular
farmer. Despite this fact, so deposes Kgari -

"the residential premises .... go with the farms."

Moller had such residential premises ("M’s plot") close to
the north-western boundaries of Farms Q-02 and Q-04. According
to Kgari -

"the residential premises built by Moller were

intended to service Farms 2-Q0 and 4-00."

On 11 August 1992 the Ministry of Local Government, Lands
and Housing informed Moller by letter that his Excellency the
President had decided that Moller should be allocated land in the
Kasuna Forest Reserve of the Chobe district "for the purpose of
carrying out a dairy project.”

It will be recalled that all right, title and interest of
the leases to the properties had been attached already on 25 June
1992. However, early in December 1992 Moller submitted to the

CLB a lease agreement (“rhe M/M agreement) in terms whereof
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Moller purported to leagse farms Q-02 and Q-04 to the appellant
for a period of seven years. Despite the fact that the M/M
contract was signed on 13 August 1992, its terms recited that -

".... the lease shall commence on the 1lst day of June

1692...."

On 30 December 1992 the appellant applied by letter to the
CLB for 500 hectares of land to be allocated to him "for a dairy
project" in Pandamatenga. In his letter he stated that "the said
dairy" had been given to him by Moller who owed him money; and
the appellant expressed his desire to move the dairy project away
from Moller’s farm to the appellant’s farm Q0-16.

At a meeting of the CLB held towards the end of January 1993
at which the appellant was present the M/M contract came up for
consideration. The CLB pointed out to the appellant the fact of
the prior attachment of the properties, and in conseguence
thereof the M/M contract was disapproved. With reference to the
M/M contract Kgari states in his affidavit -

"Had the lease agreement been approved by the board

Louis Mulder [the appellant] would have been entitled

to the residential premises [M’s plot] which hitherto

were used by Barend Moller."

On 3 August 1993 the CLB wrote to the appellant to inform
him that a site 300 hectares in extent would be allocated to him
for a "dairy farm"” and he was invited to meet the CLB in
Pandamatenga Kgotla on 21 August 1993.

Despite the developments indicated above it appears that the
appellant remained on and carried on dairy farming there. There
were two boreholes on M’s plot, one of which had been drilled by

Moller. The appellant equipped the latter with a pump and
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engine. He built a brick dwelling on M’s plot and he improved
and extended the milking shed. The appellant was still on M’s
plot in January 1995 when, pursuant to the lease, Mathe took
occupation of Farms Q0-Q2 and Q0-Q4. Mathe’s arrival upon the
scene marked the beginning of the trouble which culminated in the
opposed application before Cotran J.

Mathe brought with him to Farms Q0-0Q04 some fifty farm-
workers. These employees, so alleged Mathe, were entirely
dependent for water on the borehole on M’s plot. When Mathe
wished to use the residence on M’'s plot the appellant objected
thereto on the ground that upon Moller’s departure he (the
appellant} had taken over Moller’s assets.

Following a complaint made by Mathe to the CLB, both Mathe
and the appellant were summcned to a meeting of the CLB held over
the period 15-17 March 1995. In addressing the meeting Mathe

said, inter alia::

"I was allowed to lease Farms 2 and 4 [Q02-Q04] and

buildings adjacent to it [on M’'s plot]. Informed

Mulder [the appellant] who said I could not move there

because he had a dairy there...."

In putting his case to the meeting the appellant made
significant admissions. He began by saying:-

"I know that I have no right to stay there but I have

a civil case with Moller who owes me money...... .

When he was asked whether he had a right of occupation the
appelliant’s lame response was the following -

"I didn’t have the impression that I couldn’t occupy

the place."

On 10 August 1995 the appellant removed and sealed two







