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IN THE COURT OF APPEAL OF BOTSWANA HELD AT LOBATSE 

COURT OF APPEAL 
CIVIL APPEAL NO. 51/95 

In the matter between: 

BOTSWANA RAILWAYS ORGANISATION - Applicant 

and 

J. SETSOGO & 198 OTHERS - Respondents 

Mr. M. Motswagole for the Respondents 
Mr. Ian Kirby as Amicus Curiae 

J U D G M E N T 

CORAM: Amissah J.P. 
Aguda J.A. 
Steyn J.A. 
Tebbutt J.A. 
Hoexter J.A. 

AMISSAH J.P.: 

A. The Reasons for the Ruling on the Preliminary Object 

This matter originated from the Industrial Court. The applicant, 
m 

the Botswana Railways Organisation, which is not represented 

before us, brought an urgent application before that Court on 

Good Friday, 14 April 1995. The respondents to the application 

were all train crew members employed by the applicant. The 

urgency of the application lay in the fact that the respondents 

had gone on strike and, in the view of the applicant which was 

accepted by the Court, were as a result disrupting the Botswana 
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railway transport service, which is an essential service. 

Because of the differences in interpretation which have been put 

on the decisions and orders of the two tribunals before which 

this matter had come, and of the submissions and arguments 

presented to them by the parties and the Attorney General, I find 

it necessary to set out in some detail the history of the matter 

as I see it. 

Upon the judge of the Industrial Court being satisfied that the 

papers disclosed that the application involved issues of law, he 

decided to sit on the matter, as he was entitled to do under 

Section 18 (2) of the Trade Disputes Act (Cap. 48:02), without 

nominated members. Having read the papers and having heard 

Counsel for the applicant, the Industrial Court issued a rule 

nisi interdicting the alleged strike. The terms of the order 

made by the Court were as follows: 

"1. The Applicant's failure to comply with this Court's 
Rules as to notice and service of documents is hereby 
condoned. 

m 

2. That a Rule Nisi do issue calling upon the 
Respondents to show cause to this Honourable 
Court on Tuesday, the 25th day of April 1995 at 
09.30, why an order should not be made in the 
following terms: 

2.1 declaring the industrial action embarked 
upon by the Respondents with effect from 
10th April 1995 and any continuation or 
repetition thereof, to constitute a strike 
as defined in the Trade Disputes Act (Cap 
48:02) (hereinafter referred to as "the Act) 
and unlawful industrial action in terms of 
the Act. 
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[sic] 2.3 interdicting and restraining the Respondents 
from participating in or continuing any 
industrial action as aforesaid; 

2.4 ordering the Respondents to report for work 
forthwith and to comply with their contracts 
of employment, in any event not later than 
Saturday, 15 April 1995 at 07.00; 

2.5 ordering the cost of this application be 
paid by such of the Respondents as oppose 
it, jointly and severally, the one paying 
the other to be absolved. 

3. That paragraph 2.3 and 2.4 operate as an interim 
interdict with immediate effect, pending the 
return date of this application. 

4. That the Applicant be granted leave to serve this 
order and the application upon the Respondents by 
publishing same in the Botswana Railways weekly 
notice affixing same to all train crew notice 
boards at all train stations, and to serve same 
on the First and Second Respondents, and to 
announce through Radio Botswana the granting of 
this Order." 

The respondents duly filed their answering affidavit opposing the 

application. In the answering affidavit the respondents raised 

two objections in limine against the jurisdiction of the Court. 

The first was in respect of the lawfulness of the judge of the 

Court sitting without involving the assessors as required by 

Section 6 of the Trade Disputes (Amendment) Act, 1992*(Act No. 

23 of 1992) . That objection is not relevant to the issue before 

us and I say no more about it. But the second objection is 

relevant and I reproduce it. It said: 

"The order of the Learned Judge captured in 
paragraph 2.4 of the order of Court, ordering the 
Respondents to report to work forthwith and to 
comply with their contracts of employment, in any 
event not later than Saturday 15 April 1995 at 
07:00 is incompetent and a nullity in law in that 
it infringes the provisions of Section 6 of the 



Constitution of Botswana, that prohibits forced 
labour." 

Clearly the competence of the Industrial Court to make the order 

it did was here raised. The Industrial Court gave careful 

consideration to that objection. In doing so, it recited the 

relevant part of Section 6 of the Constitution which states that: 

"(2) No person shall be required to perform forced 
labour. 

(3) For the purposes of the section, the 
expression 'forced labour' does not include 

(a) any labour required in consequence of 
the sentence or order of a court;" 

The argument put forward by Counsel then appearing for the 

respondents to the Court was founded on the determination of the 

question whether the Industrial Court was or was not a "court" 

within the terms of Section 6 of the Constitution. This 

objection was so fundamental to the legality of anything the 

Industrial Court did on this case that it had to be properly 

determined. It was the argument of the respondents' Counsel that 

forcing people to work against their will as, according to 

Counsel, the order nisi had done, could result in imprisonment 

for contempt and other adverse legal consequences, if the 

respondents were to fail or refuse to comply, but that the 

Industrial Court was not entitled to make such an order as it was 

not a "court" within the meaning of Section 6 (2) and 3 (a) of 

the Constitution. If the challenge was valid, then in my view, 

it went further than the limited confines of this case as 
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commenced, and affected any mandatory, coercive or injunctive 

order that the Court might make. 

According to the judgment of the Industrial Court, Counsel for 

the respondents-

" consequently requested, as the Courts' said 
order, ordering the Respondents to report to work, is 
in his submission a contravention of the provisions of 
Section 6(2) of the Constitution of Botswana, that 
this question be referred to the High Court in terms 
of Section 18(3) of the Constitution, which provides 
as -

(3) if in any proceedings in any subordinate court any 
question arises as to the contravention of any of the 
provisions of Section 3 to 16 (inclusive) of this 
Constitution, the person presiding in that court may, 
and shall if any party to the proceedings so requests, 
refer the question to the High Court unless, in his 
opinion, the raising of the question is merely 
frivolous or vexatious." 

Opposing the submission, Counsel for the applicant submitted that 

raising this question was frivolous and the Court should exercise 

its discretion and not refer it to the High Court. 

The Industrial Court considered the matter and decided that the 
m 

objection was not frivolous or vexatious and that as the Court, 

was a subordinate court within the meaning of Sections 18(3) and 

127(1) of the Constitution, it was obliged to refer the question 

to the High Court. Thereafter the judgment proceeded thus: 

"From the aforesaid submissions it is clear that the 
parties differ in their interpretation as to the 
meaning of 'forced labour' and 'court' as used in 
subsections 6(2) and (3) (a) of the Constitution of 
Botswana. 
The Court therefore finds that Section 105(1) of the 
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Constitution is also applicable, which provides as follows: 

•(1) Where any question as to the 
interpretation of this Constitution 
arises in any proceedings in any 
subordinate court and the court is of 
the opinion that the question involves 
a substantial question of law, the 
court may, and shall, if any party to 
the proceedings so requests, refer the 
question to the High Court.' 

The reason for such finding is that a question as to the 
interpretation of the Constitution has arisen and the Court 
is of the opinion that such question involves a substantial 
question of law." 

Then followed this most crucial paragraph of the judgment. 

Crucial, because it gives the clearest indication of the 

intention behind the order subsequently made by the Industrial 

Court and helps determine the scope of that order. Crucial 

because it led to the appearance of the Attorney General as 

amicus curia of the High Court to assist that Court to determine, 

not the narrow issue of a trade dispute between the Botswana 

Railways Organisation and its striking employees, but the 

legality of the Industrial Court itself as a court within the 

meaning of the forced labour provisions in Section 6 of the 

Constitution. Crucial because it helps to determine the*validity 

of the Attorney General's objection in limine before us after the 

High Court in turn had referred the interpretation of the 

Constitution to us for our consideration. Immediately after the 

paragraph quoted above, the judgment proceeded as follows, and 

in my opinion its words are so important that I lend them 

emphasis by underlining: 


