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IN THE COURT OF APPEAL OF BOTSWANA HELD AT LOBATSE 

COURT OF APPEAL 
CIVIL APPEAL NO: 34/95 

In the matter between: 

STUDENTS REPRESENTATIVE COUNCIL - First Appellant 
OF THE MOLEPOLOLE COLLEGE OF 
EDUCATION 

HUVERA TJAVANGA - Second Appellant 

and 

ATTORNEY GENERAL - Respondent 

Mr. P. Matlala for the Appellants 
Mr. I.S. Kirby with Mr. Moipolai for the Respondent 

J U D G M E N T 

CORAM: Amissah, JP 
Wylie, JA 
HOEXTER, JA 

AMISSAH, JP: 

This is not the first time that the first appellant has appeared 

before us. It scored a notable victory against the respondent 

in Student Representative Council (of Molepolole College of 

Education) v. The Attorney General of Botswana, Civil Appeal No. 

13/94, judgment given on 31 January, 1995 (unreported) in which 

this Court held that a regulation made in the College Regulations 

was discriminatory against women students and ought not to stand. 

This case is partly, even though somewhat remotely, founded on 

that victory. 

The first appellant comes before us this time, together with the 

second appellant who is a third year student of the College, on 



2 

an appeal from a judgment of the learned Chief Justice, 

dismissing with costs an urgent application by way of notice of 

motion brought by them on 29 July 1995. That application called 

for the following relief: 

1. Declaring the closure of Molepolole College 
of Education consequent eviction and/or 
expulsion of the Molepolole College of 
Education students unlawful and of no force 
and effect; 

2. Directing and ordering that the respondent 
open Molepolole College of Education and 
admit all students who were evicted or 
ordered to leave or expelled forthwith, in 
any event not later than the 2nd July 1995; 

3. Directing that Respondent pay costs hereof. 

4. That this order operate as interim relief. 

5. The Respondent be or is hereby granted leave 
to anticipate the return date by giving the 
Court and the Applicant at least 48 hours 
written notice of such intention to 
anticipate. 

The facts supporting this application to the High Court were that 

on 8 February 1995 the first appellant presented a petition to 

the Ministry of Education which raised two issues: first of all, 

the implementation of this Court's judgement dealing with 

discrimination against pregnant female students; and secondly, 

inadequacies of the College library, and of the text books 

available therein. In response, the Ministry sent a team of 

senior officials to the College on 20 February 1995 to 

investigate the grievances of the students, and to consult the 

first appellant and others. 

On 23 March a formal response dealing in some detail with the 
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matters raised in the petition was addressed to the first 

appellant by the Permanent Secretary for Education. On 1 June, 

the students, now acting through an ad hoc committee of the first 

appellant, delivered a second petition to the Ministry, calling 

for a special commission of enquiry and setting out a whole host 

of demands, including the supply of personal copies of textbooks 

to students; that final examinations should not contain questions 

covering work in previous years; that external moderation of 

examination be abolished; that library facilities should be 

upgraded; that the College Refectory should be extended to 

quadruple its size,- that the student allowance should be 

increased by 120%; that buses be provided for student transport; 

that a security firm be hired to curb thefts on campus; that 

accommodation be provided for all lecturers; that liquor be sold 

on the campus; and that all students be permitted to attend in-

service training. The students gave the Ministry two weeks to 

respond to their demands. 

On the same day, that is 1 June, 1995, the students delivered a 

copy of the petition to their new principal; this was on his 

first day in office. 

The Permanent Secretary of the Ministry of Education responded 

by letter dated 7 June acknowledging receipt of the petition and 

informing the students that they would be advised of follow-up 

action in due course. On 14 June the Principal of the College 

held a meeting with the first appellant at which all the 

students' grievances were fully discussed. The Principal 
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delivered a written reply to the first appellant that same day, 

dealing, in a sympathetic and conciliatory manner, point by point 

and in detail with each of the points raised in the students' 

petition. 

Despite the conciliatory nature of the Principal's letter, on 15 

June, that is, the very next day, at the commencement of classes 

the student body as a whole commenced a complete boycott of 

classes. On being summoned to the Principal's Office, the 

President of the first appellant informed the Principal that the 

student body had decided to boycott classes until all their 

demands were met. On the same day the Principal and some members 

of staff addressed the students at an amphi-theatre where they 

had gathered, and tried to reason with them. The response of the 

students was that they would return to classes when "due course" 

arrived, that is a form of their saying, when their demands had 

been addressed. 

On 16 June, the students were again addressed, but this time by 

the Chief Education Officer and by Community Representatives. 

They were adamant in their refusal to return to classes. On 

Monday 19 June the total boycott was still in force and no 

classes could be held. The District Commissioner and traditional 

leaders of Molepolole Village addressed the students. This had 

no effect. The students rather formalised their position in a 

letter addressed to the Ministry of Education stating: 

"Dear Sir/Madam, 

Reference is made to our petition letters 
through which all our grievances were made 
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known to all the concerned parties. It is 
unfortunate and pathetic that all people who 
have come here to address us in respect to 
the prevailing situation have failed to 
address our problems. 

We therefore decided to wait for your 'due 
course' outside the classrooms." 

By the next morning, that is the sixth day after the boycott 

began, the situation remained the same; no end to the boycott was 

in sight. During the whole period of the boycott the students 

ate and slept as usual on the campus at public expense. The 

Minister of Education at this juncture intervened by sending the 

Permanent Secretary of his Ministry to Molepolole to read a 

statement to the students, giving them an ultimatum to return to 

classes by 1.00 p.m., failing which the Molepolole College of 

Education would be closed in the public interest until such time 

as the Minister became satisfied that attendance at classes would 

resume. None of the students returned to classes. Rather, some 

of them immediately went to commence packing their possessions 

in anticipation of the closure. 

At 1.00 p.m. on that Tuesday, the District Commissioner read out 

a Notice from the Minister announcing the closure of the College 

and instructing the students to vacate the campus by 2.00 p.m. 

The students duly vacated the campus, and the College was closed. 

It was this closure which led to the urgent application brought 

by the appellants which I mentioned earlier. On 21 July 1995 

judgment was delivered dismissing the application with costs. 

Dissatisfied with the judgment, the appellants have appealed to 
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this Court on the grounds that the learned Chief Justice 

misdirected himself on the issue of: 

(a) whether the students were 
entitled to/or were given a fair 
hearing before the College was 
closed; 

(b) whether adequate notice was given 
to the students before closure. 

(c) whether adequate reasons were given by the 
Minister for the closure; 

(d) whether the Minister properly complied with the 
requirements of section 3 of the Education Act; 

and on the definition of 

(e) what is or is not the public interest in the 
circumstances of the case. 

Grounds (a) and (b) were argued together by Counsel for the 

appellants. The case made by him was that the decision to close 

the College was a disciplinary measure, but no opportunity was 

given to the students to show cause why the College should not 

be closed. It was argued that where an authority was to take 

measures against a person, which measures might adversely affect 

that person, the person concerned was entitled to know the 

charges against him, and he should be given a hearing before such 

decision was taken. Reliance was placed on, among others, the 

decision of Selebi Phikwe Mine Workers Co-Operative and Thrift 

Loan Society Limited v. Commissioner of Co-operatives Misca No. 

F40/93 (unreported) in which, Aboagye J. had said at page 4 that, 

"Failing to hear the applicant's side of the case was an 

infringement of a cardinal principle of natural justice, namely, 

audi alteram partem " In National Amalgamated Local and 

Central Govemwuanfr and Parastatal Manual Workers Union v. The 


