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IN E _CO F F BOTSWANA HELD AT LOBAT

COURT OF APPEAL

CIVIL APPEAL NO, 21 OQOF 1995

HI T MIS 232/94

In the matter between:
BIG GAME DEVELOPMENT COMPANY
BOTSWANA (PTY) LTD FIRST APPLICANT/APPELLANT
SAMUEL RICHARD MARKRAM SECOND APPLICANT/APPELLANT
AND
HAROLD DE KOQOCK FIRST RESPONDENT
OTTO HOFFMAN SECOND RESPONDENT

ADVOCATE LOTZ WITH HIM KEMP AND MR. T. RAMOKHUA FOR THE
APPELLANTS
ADVOCATE TUCHTEN FOR THE RESPONDENTS
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CORAM : LORD N. WYLIE J.A.
J.H. STEYN J.A.
W.L.K. COWIE J.A.

WYLIE J.A.

This is an appeal against the Ruling of Aboagye J. on 20 June
1995 in which he dismissed with costs an application filed on Sth
August 1994 as a matter of urgency for an order inter alia in the
terms following:

"1. "That a Rule Nisi do hereby issue calling
upon Respondents to show cause .... why an
order should not be made in the following
terms:

1.1 That the First and Second Respondents be and
are interdicted from taking occupation or
possession in any manner whatsoever of the
Farm known as Bartrex ..

1.1.3 That the First and Second Respondents be
interdicted from entering onto the said farm
or in any manner interfering with the
Applicants’ Rights to occupy the said Farm
or any portions thereof pending the final



end and determination of this
application..."
The application was heard and granted as prayed on the following
day 10, August 1994, and the order set out in terms of paragraph
1.1.3 above was made to operate as an interim order pending the
return day of the Rule Nisi. Subsequently, at the hearing of the
application on 9 May 1995, the said paragraph was amended by
consent to read:
That the First and Second Respondents be interdicted
from physically interfering with the applicants’

occupation of the said farm or any portion thereof
pending the final end and determination of this

application. Subject to the amended rule the
Respondents should have reasonable access to the
farm."

The background of events leading up to this application briefly
stated is as follows. On 21 May 1990 the first respondent, De
Kock, a company known as BARTREX (PTY) LTD and the First
Applicant/Appellant, represented by the second
applicant /appellant, MARKRAM, entered into an agreement whereby
DE KOCK ceded to the first applicant/appellant all his rights and
obligations under a lease which he held in respect of two
adjacent farms, being the lands in issue and which are known as
Bar Trek. The first applicant/appellants were to farm the lands
for a period of 50 years and in return DE KOCK was to receive 51%
shares in a company known as Bar Trek Ranches (Pty) Ltd and 21%
shares in the first applicant/appellant company. By letter dated
25 July 1994, written on behalf of De Kock and addressed to both
Bar Trek Ranches (Pty) Ltd and the first applicant/appellant De
Kock purported to cancel the agreement of 21 May 1990 for reasons

which do not reqguire setting out for the purpose of these
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proceedings. De Kock and the second respondent, Hoffman, who is
De Kock’s grandson, are alleged to have subsequently made overt
attempts to repossess the farm but were prevented from doing so
by one Van Tonder, said to be one of the directors of the first
applicant/appellant company. It was, as I have said, as a result
of those attempts that the application was filed as a matter or

urgency.

The application was opposed by De Kock represented by one Erasmus
acting under a Power of Attorney. The founding affidavit in
support of the application was sworn by Markram on 4 August 1994
and the opposing affidavit was sworn by Erasmus on 2 September
1994, its contents being duly confirmed by De Kock. In the
founding affidavit Markram maintains that he was authorised to
bring the application on behalf of the first applicant/appellant
to which I shall hereinafter refer to as "the company", in terms
of a resolution of the Board of Directors held at Durban on 29
July 1994 in these terms:

"RESOLVED that an application be brought in the High

Court of the Republic of Botswana to safeguard the

company’s occupation and possession of the farm known

as BARTREK in Botswana and that all steps necessary be

taken to do so.

RESQLVED that SAMUEL RICHARD MARKRAM is authorised to

bring the application on behalf of the company and to
depose to the founding affidavit.”

Although in paragraph 8.2 Markram refers to a copy of the
Regolution annexed thereto as being signed both by himself and
Van Tonder it in fact bears to be subscribed by Markram alone.

In paragraph 7.1 he asserts that the current directors of the
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company were himself, Van Tonder and De Kock. Paragraphs 9.1,
and 9.2 list 9 persons, including himself and Van Tonder as
shareholders or persons designated to be shareholders of the
company holding or designated to hold 79% of the shares, the
remaining 21% being held or to be held by De Kock. The bringing
of the application by Markram as authorised by the resolution had
the support of these 9 shareholders, as evidenced by the signed

statements annexed to the affidavit.

These critical assertions by Markram in the founding affidavit
are directly challenged in the opposing affidavit sworn by
Erasmus on behalf of De Kock. The contents of this affidavit are
confirmed by De Kock in the affidavit sworn by him on 1 September

1994, in which he authorises Erasmus to act on his behalf.

The opposing affidavit indeed wmakes interesting reading,
paragraph 3.4 reads as follows:
"Neither the rescolution to proceed to litigation, nor
the authorization of the Second Applicant is valid in
law, however. The meeting of the board of directors
was held without proper notice to all directors. In
particular, the First Respondent, who is admittedly a
director of the First Applicant, was at no stage

informed of the meeting which was to be held nor was
he informed of the agenda for such meeting."

Notwithstanding the terms of this paragraph, Erasmus later
states, at paragraph 9.1, that "neither the Second Applicant, Van
Tonder nor the First Respondent have been duly elected and
appeointed as directors of the First Applicant.” In this
connection, I refer also to the terms of paragraph 9.5:

"In terms of the Articles of Association, annexure "EW3",
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the first directors of the First Applicant were to be
appointed by the subscribers to the memorandum of
association. No such meeting was ever held and no such
appointment has ever been made.”
Finally, at paragraph 9.9.d. Erasmus has this to say.

"As no proper appointment of directors has ever taken
place, it is my respectful submission that the Applicants

do not have locus standi in these proceedings. This point
will be raised in limine at the hearing of this matter."

I will deal later with this issue in greater detail, but suffice
to say at this stage that the submission on locus standi advanced
on the respondents behalf were sustained by the learned judge a
quo, who held that neither Markram nor Van Tonder had been
validly appointed directors in accordance with the provisions of
article 65 of the Articles of Association of the company and
their acting as de facto directors could not be validated by the
provigsions of Article 96, under reference is the decision of the
House of Lords in MORRIS v. KANSSEN AND OTHERS (1946) E.R., 586
per Lord Simmonds at 590. His Lordship accordingly held that the
resolution passed which purported to authorise Markram to bring

the application was invalid.

I should add that the Court a quo further took the view that even
if the directors had been competent to pass the Resolution the
fact that it had been passed at a meeting of directors outside
Botswana would in any event have rendered it invalid. This was
an issue which was indeed raised by Erasmus in his founding
affidavit. However, it was not in fact argued before the Court
a gquo and it was abandoned in argument before this Court by

counsel for the Respondents.






