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IN THE COURT OF APPEAL OF BOTSWANA 
HOLDEN AT LOBATSE 

Court of Appeal Criminal Appeal No. 32/95 
High Court Criminal Trial No. 3/94 

In the matter between: 

GAOLATLHE KWAE Appellant 

and 

THE STATE Respondent 

Mr. B.G. Toteng for the Appellant 
Miss P. Solomon for the Respondent 

J U D G M E N T 
Delivered on 5th February, 1996 

CORAM; AMISSAH, J.P 
AGUDA J.A. 
LORD WYLIE, J.A 
LORD COWIE, J.A. 
HOEXTER, J.A. 

AMISSAH J.P., 

This appeal first came before this Court constituted by 

three of its members. After argument, it was decided that the 

case involved a point of law of sufficient importance to warrant 

a hearing by a full Court of five judges. The parties were 

accordingly informed and invited to submit Heads of Argument on 

the point of law in issue as well as on any other submissions 

they wished to make. The parties complied; arguments were heard 

enabling the Court as presently constituted to give full 

consideration to the appeal. We now give our judgment. 

The appellant, GAOLATLHE KWAE was convicted by the High 

Court presided over by Gaefele Ag. J on four counts of murder and 
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one count of arson. The learned judge finding no extenuating 

circumstances for the four murders, sentenced the appellant to 

death. It is from these convictions and sentence that the 

appellant has brought this appeal. 

The case which the prosecution made on the charges was that 

the appellant set fire to the house of one Mmangaka Phitlho in 

Old Naledi, Gaborone in which five of the children of Phitlho 

were sleeping on the night of 12 September, 1993. Four of the 

five children died from the terrible burns suffered as a result 

of the fire. One of them was burnt to death and the other three 

died in hospital a few days later. The death of each of the four 

children was the subject of one of the four murder charges. 

The appellant and Phitlho were formerly lovers. But they 

broke up when Phitlho decided to leave him because, in her view, 

the appellant was making unfounded charges of unfaithfulness and 

promiscuity against her. Thereafter, the appellant resumed a 

friendship with a former lover with whom he lived and Phitlho 

lived with her five children in the house destroyed by the fire 

on the fateful night. That night, Phitlho was herself not 

sleeping in her house but in the house of the new lover she had 

found. Her five children were in her house alone. 

The appeal revolves round on one point and one point only, 

namely, whether the prosecution proved beyond reasonable doubt 

that a confession statement made by the appellant to a judicial 

officer which was admitted in evidence and was relied upon by the 

trial judge in convicting the appellant, was voluntary and free, 

as required by the law. The appellant contends that it was not; 

that the circumstances of its admission were unduly prejudicial 
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to him. Accordingly, he invites us to look into this complaint, 

which should lead us to hold that as a consequence of the 

wrongful admission of the statement he had not had a fair trial, 

and to quash the convictions and sentence. 

The question we have to examine therefore, is whether the 

confession statement admitted at trial was free and voluntary. 

If it was, that ends the matter. If it was not, we may have to 

enquire further, whether without the confession statement 

admitted, the conviction should stand. 

Section 228(1) of the Criminal Procedure and Evidence Act 

[Cap 08:02] provides that: 

"228. (1) Any confession of the commission of any 
offence shall, if such confession is proved by 
competent evidence to have been made by any person 
accused of such offence (whether before or after his 
apprehension and whether on a judicial examination or 
after commitment and whether reduced into writing or 
not), be admissible in evidence against such person: 

Provided that -

(i) such confession is proved to 
have been freely and voluntarily 
made by such person in his sound 
and sober senses and without 
having been influenced thereto, 

(ii) if such confession is 
shown to have been made 
to a policeman, it 
shall not be admissible 
in evidence under this 
section unless it was 
confirmed and reduced 
to writing in the 
p r e s e n c e of a 
magistrate or any 
justice who is not a 
member of the Botswana 
Police Force " 

I omit proviso (iii) because it is not relevant to this 

case. A confession made by an accused person, whether before 
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or after he was apprehended, whether it was on a judicial 

examination or after he had been committed to stand trial and 

whether or not the confession is in writing is admissible against 

him at his trial, if the confession is proved to have been freely 

and voluntarily made at a time when the accused is mentally sound 

and sober and without being unduly influenced to make it. The 

authorities show that a statement is not made freely or 

voluntarily if it is made as a result of an inducement. And 

inducement includes the use or threat of force compulsion or 

promise of material gain: See Mosotho Masina and Another v. The 

State [1983] BLR 239; Joseph Mokwena v. The State Criminal Appeal 

No. 2/90, judgment delivered on 3 July, 1990 (unreported). If 

the statement is not free or voluntary, it is inadmissible. But 

section 228(1) (ii) shows that even a confession statement which 

is freely and voluntarily made, if made to a policeman is still 

inadmissible in evidence unless the statement so made is 

confirmed and reduced into writing in the presence of a 

magistrate or a justice who is not a member of the Botswana 

Police Force. That must mean that the statement initially made 

to the policeman becomes admissible in evidence if it is 

confirmed and reduced into writing, not necessarily by, but in 

the presence of, a magistrate or a judicial officer who is not 

a member of the Police Force. As I said in the case of Joseph 

Kqaodi v. The State Criminal Appeal No. 31/95 judgment in which 

was delivered at this session (unreported), it seems to me that 

this stipulation is made in order to reduce, if not wholly 

eliminate, opportunities for disputes over the voluntariness of 

confession statements made to the police. Challenges are often 
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made by accused persons who have given statements to the police 

that the statements, if incriminatory, were made because the 

makers were beaten or had other forms of physical violence 

applied or promises made to them. Most of these allegations have 

been found by trial courts to be unfounded; but some have been 

found to be true. To discourage police officers inclined to the 

use of such illegal methods and to minimise the occasions that 

accused persons inclined to levelling false allegations of use 

by the police of improper inducements to secure confessions, the 

law has introduced this salutary safeguard of a confirmation of 

a confession statement to a policeman in the presence of a 

magistrate or judicial officer as a condition of admissibility. 

Another relevant section of the Criminal Procedure and 

Evidence Act designed to achieve the same purpose as section 

228(1) proviso (ii) is section 231. It enables the police to 

take a person in their custody to a judicial officer for a 

statement to be recorded. Section 231 provides that: 

"231 (1) A policeman may take or cause to be 
taken any person lawfully detained in his 
custody before a magistrate or any justice 
who is not a member of the Botswana Police 
Force and the magistrate or justice shall 
give that person the opportunity to make a 
statement to him in respect of any offence 
that person is alleged to have committed 
and, if that person elects to make a 
statement, the magistrate or justice shall 
record the same in writing in the language 
in which it is made or in some other 
language into which it is duly translated 
while being made. 

(2) Before any person makes a statement in 
terms of this section, the magistrate or 
justice shall caution him to the effect that 
he is not obliged to say anything unless he 
wishes to do so but that should he elect to 
say anything it will be recorded in writing 
and may be used in evidence either for or 


