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IN THE COURT OF APPEAL OF BOTSWANA HELD AT LOBATSE

COURT OF APPEAL
CIVIL APPEAL NO. 30 QOF 1995

In the matter between:

BEN TINGWANE - Appellant
and
ATTORNEY GENERAL - Respondent

Mr. O.T. Maritintshi for the Appellant
Mr. M. Chamme for the Respondent
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CORAM: SCHREINER, JA
STEYN, JA
TEBBUTT, JA

SCHREINER, J.A.:

This is an appeal on fact. The Appellant was faced with the very

difficult task of satisfying this Court that the factual findings
of Nganunu J., an experienced Judge of the High Court who heard
and saw the witnesses in a case where the facts are not
particularly complicated was wrong in his findings on one of more
of the issues in the case to an extent which would justify

reversing his order dismissing the claim with costs.

In his particulars of claim the Appellant alleges that he was a
former member of the Botswana Defence Force (BDF) and on the 20th
January 1989 he was unlawfully arrested by the Military Police
of the BDF. The Military Police were servants of the Botswana
Government and were acting in the course of their employment as

such, He identifies W.O. (1) Selebogo as the arresting officer.
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He alleges that before he was arrested he demanded a reason or
cause for his arrest but Selebogo merely said that he was under
orders to arrest him. He alleges further that he was then
manhandled, handcuffed and forcefully pursued into a vehicle
during the course of which he bit his tongue and bled from the
mouth. He was then taken by the Military Police to a BDF camp
where he was detained in a c¢ell while handcuffed. Later he was
conveyed to Francistown Jubilee Hospital and asked to supply a
blood specimen. There is then something missing in paragraph 5
of the particulars of c¢laim but I think that it would have
alleged that he refused to allow his blood to be taken. As a
result of these occurrences he alleges that he suffered injuries
in the form of abrasion, to his left firearm and a haematoma.
Its location is not specified. He also suffered pain and the
loss of his freedom. He claims P65,000 for unlawful arrest and

detention P35,000 for assault and P50,000 for pain and suffering.

In view of the evidence which was given it is not necessary to
set out details of the Respondents plea which, while admitting
certain of the facts in the particulars of claim, is in essence

a denial of any wrongdoing.

The Appellant gave evidence at the trial at some length. He
related how he went into the bar of the Tati Hotel where an
argument developed with a person called Constable Genge Marumo,
A Major Leshongwane was also in the bar but left it when the
argument developed. The Major came back to say that he had

called the Military Police. At this stage all the members of the
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BDF left the bar. The Appellant says that a Sergeant Moses who
was originally a military policeman came to investigate the
occurrence. He said to the Appellant that he had heard that he,
the Appellant, was harassing Ministers within the Bar. He went
into two bars and then left. The Appellant went to the Railway
Hostel to see someone. Two Land Rovers arrived and someone,
shouting from a distance of ten metres, said that they were there
to "collect" him. He asked Selebogo the leader what they wanted
to collect him for to which Selebogo replied that they were not

there to collect him but were going to arrest him,

The Appellant says that when he was talking to Selebogo some
members of the force handcuffed him, mishandled him and kicked
him. They then took him to the BDF Camp where they detained him
in handcuffs. There was some conversation at the offices of
Major Mosekiemang and thereafter the Appellant was taken to
Jubilee Hospital where blood was to be taken from him. The
Appellant asked the Major why they wanted blood and it was made
clear that they wanted it to test whether or not he was under the
influence of liquor. He refused and the doctor said that she
could not extract blood without the consent of the patient. They
left and the Appellant was handcuffed again. He was taken back
to the BDF camp and to the military clinic. He says that a Lt.
Phetogo, a qualified nurse extracted blcocd without his consent.
This caused him to feel dizzy and to have a headache. He was

given a pill by Lt. Phetogo.

The Appellant says that he was taken back to his cell and
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handcuffed. He spent the night in the cell. The following day
he was told that charges were being prepared and would be
presented to him that day. This proved impossible and he was
released with an instruction not to leave camp and to report
again at 7.30 a.m. on the following morning. He did so and told
the major that he was not feeling well. He saw a doctor and
complained of back pains, wounds on his hands and blood in his
urine, He received treatment. The following day he again saw

the doctor and was given different treatment.

There was some discussion on the next day concerning whether
there was proper notice of the charges against the Appellant and
that night he was put in a cell. On the following day, the 26th
March, the Appellant said that he wanted to be tried by a Court
Martial. He was threatened by Col. Motlamme with further
detention in a cell if he persisted in his demand for a Court

Martial. He then pleaded guilty to one count.

The cross-examination of the Appellant did not appear to destroy
any part of the Appellant’s evidence. The version to be given

by the State witnesses was put to him but he stuck to his guns.

For the State Lt. Col. Leshongwane, W/0O Selebogo, Lt.Col.
Motlamme, W/0 Tibe, Major Mosenyi and W/0 Baitshoki gave
evidence. No purpose would be served by setting out the evidence
of each of these witnesses. I will therefore attempt to give a

short summary of the whole of the State case.
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The Appellant’s conduct in the Tati Hotel was provocative and
insulting. He appeared to be drunk. He insulted both a local
attorney and a Minister of Botswana. He did the same thing to
members of the BDF who were in the Hotel. This evidence was

given by Lt.Co. Leshongwane and W/0 Tibe.

W/0 Selebogo tells how he and others went to the Tati Hotel as
a result of a report made to the Military Police. The Appellant
was not there and the police party then went to the Railway
Hostels. There they met the Appellant. He had a bottle in his
hand. When told that the Military Police were looking for him
he broke the bottle and tried to attack the Police with it. He
fell down and tried to support himself. The bottle fell out of
his hands. He was then handcuffed and lifted into the police
vehicle, a Land Rover. W/O Selebogo says that the Appellant was
not injured when placed in the vehicle. He smelt of alcohol on
his breath and staggered when he walked. When they took him to
the BDF camp there was no sign of bleeding from the mouth. He
was put without handcuffs into a cell. According to the Sergeant
Major the cause of the arrest and detention of the Appellant was
the threat of violence with the broken bottle. Up to that stage
no decision to arrest had been made arising from the reported
incident at the Tati Hotel. W/O Baitshoki was told that they
were going to arrest the Appellant so that, if his information
was correct, the sole cause of the arrest and detention could not
have been the aggression with a broken bottle. The Court

accepted the evidence of W/O Selebogo.






