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IN THE COURT OF APPEAL OF BOTSWANA HELD AT LOBATSE 

COURT OF APPEAL 
CRIMINAL APPEAL NO. 31/95 

In the matter between: 

JOSEPH KGAODI - Appellant 

vs. 

THE STATE - Respondent 

Edward Fashole-Luke II for the Appellant 
Ms. A. Matroos for the Respondent 

J U D G M E N T 

CORAM: AmiS3ah J . P . 
Schreiner J.A. 
Cowie J.A. 

AMISSAH J.P.: 

This is a tragic case. The appellant, Joseph Kgaodi, was 

convicted of murder. The deceased, Thato Kgaodi, was his own 

nephew who was six years old when he was killed. Until about 

three weeks before the incident, the appellant lived in the same 

house as the deceased in Kanye. That house was the family house 

occupied by the appellant's mother, Dineo Kgaodi, his sister, 

Kelebogile Kgaodi, and nephews and nieces who were children of 

the appellant's sisters. Appellant, who had previously lived 

with the rest of the family, had moved from this house back to 
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an older house some distance away in Kanye where the family lived 

while his father was alive. The father died in 1984, and it was 

thereafter that the family moved to their present house. 

Although the appellant had moved back to the old house he 

continued to come daily to the house where the family lived to 

take his meals. 

On the 11th day of January 1993 the appellant went as usual to 

the mother's house to eat. He stayed until late afternoon. That 

night when the household retired to bed, Dineo, appellant's 

mother, slept in one hut with Kelebogile's child; the four other 

children, Kelebogile's younger sister and Kelebogile herself 

slept in another hut. In the middle of the night, appellant 

returned to his mother's house and visited the hut where 

Kelebogile was sleeping with his younger sister, his nephews and 

nieces. Kelebogile was lying on the bed with two of the children 

while the others lay on the floor. Among the children on the 

floor was the deceased. Kelebogile woke up when she felt the 

presence of an intruder in the room. But as it turned out to be 
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the appellant, she expressed no concern. Appellant asked for a 

cigarette. Kelebogile directed him to where he could find one. 

In her drowsy state, Kelebogile was not conscious of the 

appellant smoking the cigarette. But she recalls that the 

appellant asked which of the children were with her in bed and 

which were the ones on the floor. From the inquiries, it appears 

as if the appellant was interested in finding out which of the 

children was Thato. Kelebogile pointed out Thato. Thereafter, 

she must have fallen back to sleep. 

In the morning when Kelebogile woke up, she found that the 

appellant was no more in the hut. She also found that the 

deceased had disappeared. A search began for the missing child. 

The appellant was informed that the deceased had disappeared and 

his advice was sought as to what to do. Appellant, who had 

appeared surprised when informed of the disappearance of the 

deceased, advised that a report be made to the police. This was 

done. 
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The appellant's mother, Dineo, who was a spiritual healer, 

suggested, in the course of the search, that the aid of one 

Dibeela, a traditional doctor, be sought. Apparently, the belief 

was that a traditional doctor could by consulting with a shirt 

belonging to the deceased tell what had happened to him. The 

consultation which took place at about 1 p.m. yielded nothing. 

The mother of the deceased who lived at Gaborone arrived in Kanye 

that afternoon. After her arrival Dineo suggested that the 

deceased's shirt should be taken to another spiritual healer by 

name Botshana. Although she herself was a spiritual healer, she 

said she had suggested consultation with the other spiritual 

healer because it was against the practice of spiritual healers 

for her to consult the shirt of her own child. To the 

suggestion that the other spiritual healer be consulted, the 

appellant was, without offering any reasons, opposed. The 

appellant, however, proposed that he and her two sisters, 

Barbara, mother of the deceased, and Kelebogile should go up the 

hill where his mother performed her spiritual rights. He gave 
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no reasons for this suggestion either. This must have been an 

odd suggestion at this stage because the search party had gone 

up that hill earlier on in the day without finding what they were 

looking for. 

Nevertheless, they went up the hill again and the appellant led 

them to a white bucket which was normally kept in the old house 

where appellant stayed. The bucket had bloodstains which later 

scientific analysis found to be human blood stains of Group A, 

a group to which both the appellant and deceased belonged. There 

were shoe prints around. But before following the shoe prints, 

Dineo sent for the police. The appellant then led the party to 

a point about 200 metres away. He called the others to come and 

see. When they got to him they found the appellant standing by 

two rocks. In between these rocks was the dead body of the 

deceased in a sack. It was at that point that the police arrived 

on the scene. The police found that the deceased had been 

stabbed and that the left forearm of his body had been amputated 

at the elbow and the wrist. The forearm itself was not in the 
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sack. But the hand amputated from that forearm had been left in 

the sack. 

Later that evening, after Assistant Superintendent Tawana had 

taken over the investigation, he and Sub-Inspector Balani visited 

the appellant at the old home where he stayed. They found the 

appellant there alone. Upon their identifying themselves as 

police officers making enquiries into the death of the deceased, 

appellant showed them a forearm which was lying by an old sofa 

in his room. 

At the trial, an exchange of question and answer between Ms. 

Matroos, Counsel for the State and Assistant Superintendent 

Tawana related what ensued after this discovery. I shall refer 

to that exchange in greater detail later. The forearm was taken 

to the hospital and there examination found that it matched the 

deceased's body. The police also collected a big brown knife 

from the appellant's home. This was identified by the 

pathologist as capable of inflicting the single stab wound in the 
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side of the neck and the chest from which the deceased died. 

The appellant was a r res ted and was l a t e r taken to a s p e c i a l i s t 

p sych i a t r i s t for examination. The p s y c h i a t r i s t ' s report which 

was admitted in evidence at the t r i a l gave as h i s opinion tha t 

the appellant -

"was mentally wel l at the time of the 
offence . He b r i e f l y experienced a f e e l i n g of 
sadness associated with aches and pains 
following h i s arres t . He had no symptoms of 
mental i l l n e s s on review a month l a t e r . He 
i s now f i t to plead in a court of law as he 
understands the charge and i s able to fol low 
the court proceedings, to ins truc t a l ega l 
representat ive and to challenge w i tnes se s ." 

This opinion i s unequivocal on the two points of importance, 

namely, tha t the appel lant was mentally well at the time of the 

offence and tha t he was f i t to plead. 

In the course of the inves t iga t ions , the appel lant made a 

confession statement before a Jud ic ia l Officer which was received 

in evidence without object ion. 

The appellant was convicted by the High Court presided over by 
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Lesetedi, Ag.J. and sentenced to death. He has appealed to this 

Court and before us, his Counsel, Mr. Fashole-Luke has taken 

three points of objection to the conviction and sentence. 

Briefly stated, they are that the learned judge -

(a) erred in admitting and relying on an inadmissible 

confession statement made by the appellant to the 

police; 

(b) failed adequately or at all to consider properly the 

evidence of insanity that was on the record; and 

(c) failed, with regard to sentence, adequately to discuss 

the issue of extenuating circumstances which vitiated 

the sentence of death. 

The admission of the confession complained of is not in respect 

of the confession statement taken by the Judicial Officer, which 

too was admitted without objection; it was the confession made 

to the police officer immediately upon the discovery of the 

amputated arm of the deceased. The manner of admission of that 

confession at the trial comes out in the following question and 


