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SCHREINER J.A. 

The Appellants were charged together with another man 

against whom the charge was withdrawn with murder of an elderly 
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man MALETISA PINARE on the 21st March 1993 at Molepolole. They 

were all found not guilty of murder but guilty of an offence in 

terms of Section 227 of the Penal Code. This section covers a 

number of possible offences and specifies particular forms of 

intention including an "intent to maim, disfigure or disable any 

person or to do some grievous harm to any person..." The form 

of the acts which constitute the offence include unlawfully 

wounding or doing "any grievous harm to any person by any means 

whatever." "Harm" is defined in Section 2 as "any bodily hurt, 

disease or disorder whether permanent or temporary" and "grievous 

harm" means, unless the context otherwise requires, "any harm 

which amounts to a maim or dangerous harm or seriously or 

permanently injures health or which is likely to injure health 

or which extends to permanent disfigurement or to any permanent 

or serious injury to any external or internal organ, membrane or 

sense." 

One Anthony Mosweu was the sixth witness to give evidence 

at the trial of the Appellants. He spoke of a commotion near his 

house on the night of the 20th/21st March 1993 when someone was 

being beaten up by certain persons including the First and Second 

Appellants. He did not intervene and went to bed without going 

outside to investigate what was going on. On the following 

morning he found the deceased in a bad condition lying near to 
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where he had seen someone being assaulted the night before. 

After trying to enlist the help of the First, Second and Fifth 

Appellants he reported the presence of the deceased and his 

condition to the police who came and took a statement from the 

deceased and then took him to hospital where he died. 

A post mortem report on the body was drawn up by Dr. 

Maramreddy whose examination took place on the 24th March 1993. 

The doctor also gave viva voce evidence. He found two bruises 

on the skull with subdural haemorrhage. In the chest area the 

sternum was broken with a haemorrhage immediately in front of the 

fracture and covering the heart area. There were eleven broken 

ribs on the right side with consequent damage to the lung 

underneath the fractures. The doctor was of the opinion that an 

external injury to the back of the chest may have been connected 

with the broken ribs and damaged lung. The liver was damaged 

causing blood to collect in the abdominal cavity. The witness 

expressed the view that any one of these injuries could have 

caused death. He identified the external injuries which were 

associated with the potentially fatal internal injuries. I will 

call these injuries the critical injuries. 

Apart from the critical injuries the upper part of the body 

of the deceased showed a very large number of abrasions - about 

thirty in all. The situation, cause and seriousness of these 
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abrasions was not debated with the doctor presumably because the 

State was concerned at the stage when he gave his evidence with 

the murder charge and thus with those injuries which could have 

caused death. It is therefore not possible to make any finding 

on the matter of whether or not any of the abrasions constituted 

"grievous harm" within the meaning of those words in section 2 

of the Penal Code. They do however constitute "harm" as defined 

in that section so that any person responsible for inflicting 

such harm could possibly be found guilty of committing an assault 

occasioning actual bodily harm in terms of Section 247. 

I proceed to give a short summary of the evidence adduced 

by the State concerning the circumstances which gave rise to 

inflicting the injuries upon the deceased. The deceased was not 

a native of the area where he met his death. He lived with a Ms. 

Mmamiki Konti. On the 20th March 1993 four men arrived at the 

house of Ms. Konti and took him away against his will saying that 

they had been sent by their parents to do so. When the deceased 

left in the company of the four men he said to the person at 

whose house he was staying Mr Manganaakatse; "... If I am dead 

tomorrow you should know that it is them [that is the persons 

taking him away] that killed me." 

The story is then taken up by the fifth witness for the 

State, Mrs. Dipotsonyana Letoboko. She was on the way to a vigil 
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and at some point which is not clearly defined she came upon the 

deceased "being beaten by people." She had heard noise and 

people shouting and saying: "We are beating a thief." She 

identified in Court the persons in the dock as having been there 

but stated that the Eleventh Accused, (the 10th Appellant), was 

not there. She stated that all the others took an active part 

in the beating which was carried out using a stick, a sjambok and 

a mokgwapha leaf. The last mentioned is the leaf of a large aloe 

plant which grows in the area. From the photograph shown to the 

Court it would seem to be sufficiently large to inflict some 

injury upon a person who was hit with it. Whether it could or 

did, inflict "grievous harm" or "harm" as defined in the Code has 

not been established. Mrs. Letoboko left the place of the 

assault before it was over. 

The scene now shifts to the house of the sixth witness, Mr. 

Anthony Mosweu. He arrived at his home at Molepolole between 8 

and 9 p.m. on the evening of the 20th March and heard the noise 

of people. He was inside his yard and tried to ascertain the 

cause of the noise without leaving it. He said that he saw some 

people whom he knew in the headlights of a car owned by one 

Nchief whom he saw together with the First and Second Appellants. 

He says that the First and Second Appellants were assaulting a 

person whom he did not know. They were using their hands and 
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kicking him. There were between ten and fifteen other people 

present. The following morning at about 5 a.m. he heard his dogs 

barking and went outside with a torch. He saw a man lying next 

to a dust bin about thirty to thirty-five metres from where he 

had seen someone being assaulted the night before. The man was 

bleeding from the nose and the front of his trousers and his 

clothes were covered in blood. Mr. Mosweu did not see any wound 

on the injured man. He spoke to him and tried to find out what 

had happened and who was responsible for his condition. He then 

went to see both the First and Second Appellants presumably 

because he believed that the person whom he had seen being 

assaulted by the two Appellants on the previous evening was the 

person whom he found on the following morning. They were not 

helpful. He eventually reported the presence of the deceased to 

the police who came and, after taking a statement from him, took 

him to hospital. 

Those Appellants who elected to give evidence i.e. Appellant 

2,3 and 5 gave a different version of the events in which the 

Appellants were cast in the role of defenders of the deceased 

against attack by others and, in particular, one Mothibi who they 

allege, assaulted the deceased by kicking him and knocking him 

with a bicycle which he Mothibi, had been riding. 

On the version of the Appellants who gave evidence Mothibi 
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would probably have been responsible for inflicting the critical 

injuries though they stated that other members of the public also 

assaulted the deceased. The Appellants, it was said, either did 

not take any part in the fracas or attempted to rescue the 

deceased from the anger of the persons who were alleging that the 

deceased was a thief. 

In a judgment which is both comprehensive and carefully 

considered Mr. Justice Nganunu acquitted the Appellants on the 

charge of murder but convicted them of the offence of unlawfully 

causing grievous harm to the deceased and sentenced them to 

various terms of imprisonment some part of which was usually 

suspended and to be operative from differing dates. At the time 

of the hearing of this Appeal all but two had been discharged 

from gaol. However, Mr. Modimo who appeared before us to argue 

the appeal acted for all the convicted accused. 

Not unnaturally the main part of the judgment deals with the 

murder charge. His Lordship discussed the question of whether 

the State had established from the evidence of Mrs Letoboko and 

Mr. Mosweu that any of the Appellants had personally inflicted 

one of the critical injuries and came to the conclusion that the 

evidence did not establish this. He accepted the evidence of 

both Mrs Letoboko and Mr. Mosweu but was faced with the problem 

of whether any of the Appellants could be connected with at least 


