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IN THE COURT OF APPEAL OF BOTSWANA HELD AT LOBATSE 

COURT OF APPEAL 

CIVIL APPEAL NO. 13/95 

In the matter between: 

JACOB PHALADI ZACHARIAH First Appellant 
BENJAMIN SEGWAPE Second Appellant 

and 

BOTSWANA POWER CORPORATION Respondent 

Mr. M. Motswagole for the First and Second Appellants 
Mr. R.B. Camp for the Respondent 

J U D G M E N T 

CORAM; Amissah J.P. 
Aguda J.A. 
Schreiner J.A. 
Hoexter J.A. 
Lord Allanbridge J.A. 

AMISSAH J.P.: 

The appellants are the employees of the respondent. The 

respondent is a public corporation. The dispute between them 

arises from the General Conditions of Service of employees of the 

respondent. In September, 1994, the appellants brought an 

application before the High Court for an order declaring that a 

clause in the General Conditions, incorporated by an amendment 
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which was introduced in October 1993, was in contravention of 

certain sections of the Constitution which guaranteed the 

fundamental rights and privileges of the individual in Botswana. 

That clause, according to the appellants, was also contrary to 

a number of specified provisions of the Employment Act (Cap 

47:01), and the Botswana Power Corporation Act (Cap 74:01). The 

appellants further claimed that the respondent had acted in 

breach of the rules of natural justice, as it did not afford the 

appellants a hearing before the amendment was made. The order 

which the appellants sought from the High Court, therefore, was 

a declaration that they were entitled to participate in free 

political activity of whatever nature they wished; that is, 

including the right to hold and express political opinion and/or 

to hold political office. The application came before Nganunu 

J., who in a judgment dated 17 December, 1994, decided against 

the appellants. It is this decision of the learned judge of 

which that the appellants complain in this appeal. 

The employment of the first appellant in the respondent's service 

dates from as far back as 2 December, 1974. The second 

respondent's service was of a shorter duration, having begun in 

September 1992. The clause of the General Conditions of Service 

complained of dates from its introduction in the General 

Conditions of Service in October 1993. 

In support of the assertion that the respondent abridged their 

fundamental freedoms and rights, the first appellant, in his 

founding affidavit stated that he was interested in politics and 

had been active in that field since 1989; that is some seven 

years, dating from a time fifteen years after he entered into the 

employment of the respondent. During 1989, the first appellant 

said, he contested the Local Government Elections. He did not 

state whether he won or lost, but he stated that he had since 

then been participating in the structures of the Botswana 

National Front (BNF) and had held positions at the national 
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level. Whether this activity was brought to the attention of the 

respondent, and it took no notice of it, I do not know. At the 

time that he and his co-appellant brought their application, he 

wanted to contest the elections to be held that year. He said 

he believed that he could make an effective contribution to the 

development of the country at the local level, as he had a 

definite set of ideas as to how the lives of the people of 

Botswana could be improved which he wanted to communicate to a 

larger audience, and to campaign for the acceptance of these 

ideas. 

The second appellant deposed in his affidavit in support of the 

first appellant's that at the time of his engagement in September 

1992 he was in active politics and was a member of the 

Presidential Commission and Coordinator of Kgalagadi North 

Constituency Committee of the BNF. According to him, although 

his letter of appointment made reference to the fact that he was 

bound by such regulations as the Corporation did approve from 

time to time, he was neither shown or given a copy of the General 

Conditions of Service of the respondent. He said he was not 

aware of clause 12.18, but as this clause was then not in 

existence, that point does not arise. As he was never informed 

of any restrictions regarding political activities, he said he 

continued addressing political meetings and campaigning for his 

party after working hours and over the weekend after his 

employment by the respondent. He was mentioned over the public 

media but the respondent took no action until July 1993 when he 

received a letter that he was not expected to engage in political 

activities. Further correspondence followed thereafter, all of 

which was exhibited in the proceedings before the High Court. 

From the correspondence, it became clear, said the second 

appellant, that he was being threatened with dismissal purely 

because of his political beliefs and practices. There was no 

allegation that he was engaging in politics during the course of 

his work or impeding the work of the respondent, nor was there 
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an allegation that he was using any confidential information 

gained by virtue of his employment for political pursuits or that 

he had discriminated against any employee or member of the public 

during the course of his employment on political grounds. He 

agreed with the affidavit of the first appellant and endorsed and 

incorporated in his own affidavit, the challenges to clause 12.18 

of the General Conditions of Service of the respondent. 

Clause 12.18, the amendment to the General Conditions of Service 

which the appellants object to, provides as follows: 

"12.18 POLITICAL ACTIVITIES 

Employees of the Corporation are not debarred from 
membership of any political party by reason of their 
employment by the Corporation. 

12.18.1 However, by virtue of their employment with a 
public Corporation, employees are not permitted 
to take an active role in political activities, 
or to hold an elected political office of any 
nature, or appointment to any political office. 

12.18.2 Any employee who has been warned in writing to 
desist from any political activity, who continues 
to play an active part in political activity 
shall be deemed to have committed a dismissable 
disciplinary offence for which the contract of 
employment may be terminated with notice. 

12.18.3 Employees shall not under any circumstances 
actively campaign in support of any political 
party, or hold any political meeting, or display 
any political insignia or political written 
material on Corporation property, on or off duty. 
Such activity shall make the employee liable for 
termination of employment without notice." 

This amendment replaced a previous clause of the General Service 

Conditions. That clause, then clause 15.18, read as follows: 

"15.18 POLITICAL ACTIVITIES 

Employees of the Corporation are not debarred from 
engaging in political activities or membership of any 
party by reason of their employment by the 
Corporation. Employees may not, however, be seen to 
take an active part in politics or to hold any 
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political office or display any party insignia." 

Clearly, the old clause 15.18 was shorter than the amendment in 

clause 12.18 which replaced it. And as will presently be seen 

from the judgment of the learned judge a quo, one of the 

questions which he considered was whether the amended version, 

i.e., the new clause 12.18, was simply an elaboration of the 

replaced clause 15.18, or whether it altered substantially and 

to their detriment the obligations of employees imposed 

originally by clause 15.18. When consideration is given to the 

averment in the affidavit of the second appellant where he said 

that he continued with his political activities after his 

employment and was mentioned over the public media but that the 

respondent took no action until in July 1993 when he received a 

letter that he was not expected to engage in political 

activities, followed by further correspondence, which indicated 

that he was being threatened with dismissal purely because of his 

political beliefs and practices, it becomes obvious that the 

amendment in clause 12.18 was intended, whether it succeeded in 

doing so or not, to clarify the service condition in the original 

clause 15.18. The fact that the second appellant was first 

queried by the respondent for his political activities in July 

1993, shows that the query was issued at the time when the 

operative condition of service was the original clause 15.18, and 

not the amended clause 12.18 now complained of. I say so because 

it was common cause that clause 12.18 was first issued in October 

1993, a date that is subsequent to the query. And it was the 

appellants' case that as the then clause 15.18 stood, it was not 

offensive to the Constitution. The initial exchange of letters 

between the respondent and the second appellant in July 1993, 

which was exhibited as part of the founding affidavit by the 

second appellant, is revealing in this respect. 

On 9 July, 1993, a letter was addressed to the second appellant 

by the Personnel and Administrative Manager of the respondent 


