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INTRODUCTION. 

On May 14, 1991, the appellant caused to issue a Writ of 

Summons at the High Court of Botswana, Francistown, making claims 

against the respondents as follows: 

(a) P250,000.00 for false and defamatory statements 
published in a document dated April 5, 1990. 

(b) P950,000.00 for pain and suffering in respect of an 
assault alleged to have been committed against him on 
April 28, 1990 as a result of which he sustained two 
broken ribs. 

1st Respondent 
2nd Respondent 
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(c) P200.00 for medical expenses. 

(d) Costs of the suit. 

The summons was accompanied with a Declaration. On objection 

by the respondents certain paragraphs of that Declaration were 

later deleted upon the order of a Judge of the High Court. 

The Declaration as finally filed in Court contained the 

following averments which in summary are: 

1. The first respondent prepared a document dated April 
5, 1990, and procured one Mosikwa to assist him in 
getting some of the traders in the market in which he, 
the appellant had his shops to join him, the first 
respondent in appending their signatures to the 
document. 

2. The second respondent was one of those who appended 
their names to the document. 

3. The said document contained the alleged defamatory 
matter the offending parts of which were quoted 
verbatim in the Declaration. 

4. As a result of the publication, he the appellant, had 
sustained damage to his reputation. 

5. The two respondents (2nd respondent being an employee 
of the first respondent) jointly unlawfully assaulted 
him on April 28, 1990 at the market place at 
Francistown as a result of which he sustained some 
injuries. 

In his Plea, the first respondent averred as follows: 

1. That he is not the author of the document which 
contained the alleged libel. 

2. In the event that the Court found against him on the 
authorship of the documents then -

(i) the document was made honestly and without 
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malice; 

(ii) That in any event it was made in furtherance 
and in protection of his interests; 

(iii) That it was directed to the authority with 
a legitimate duty to receive it; and 

(iv) in the circumstances the publication was 
published under privileged circumstances. 

(v) On the question of assault, the first 
respondent denied assaulting the appellant, 
and also denied instructing the second 
respondent to assault the appellant. 

It does not appear that the second respondent took part in 

the proceedings at all - he in fact never entered appearance. 

On April 21, 1992 the appellant filed an application for default 

judgment in the sum of PI,400,000.00 plus costs on the premises 

that -

1. the first respondent failed to deliver his plea within 

the time laid down in the Rules of Court; and 

2. The second respondent failed to enter an appearance. 

The application was dismissed by Cotran, J., on July 17, 

1992 in so far as it concerns the first respondent, but was 

granted as it relates to the second respondent; and the question 

of the assessment of damages was left in abeyance. 

After some other interlocutory applications and proceedings 

into which it is unnecessary to go in this appeal, the case went 
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to trial. However it is pertinent to say that as the first 

respondent had died before the completion of the trial and his 

wife was by an order of court, substituted as the executrix. 

However, I shall continue to refer to the first respondent as 

such regardless as to whether it was the deceased or his wife 

that is meant. 

SUMMARY OF FACTS 

Sometime in 1985 the appellant obtained a licence from the 

Francistown Town Council to run a restaurant in the central 

market in Francistown. Early in 1990 a young lady by the name 

of Kgopa Patiko took over from her mother a stall in which the 

latter had been sewing clothes and selling them. That stall was 

directly opposite that of the appellant. Soon after, Patiko 

started to sell food in the stall in competition with the 

appellant who thereby suffered a reduction in his sales. He 

therefore lodged a complaint with the council alleging that 

Patiko's mother's licence did not cover the sale of food. For 

reasons which are not stated, the council neither replied to his 

letter of protest nor did it take any other action to his 

satisfaction. As time went on the appellant assaulted a nephew 

of Patiko, a boy of 17 years of age on the allegation that he had 

stolen P20.00 from his stall. 

Now the first respondent also had a stall near by where he 
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sold and repaired radio cassettes and watches. When trouble 

began to brew between the appellant and Patiko, it would appear 

that the first respondent took sides with the latter. 

Subsequently because the appellant felt that the noise coming 

from the first respondent's amplifier was too much, he then 

sought and obtained in March 1990 an order against the first 

respondent to reduce the noise. Thereafter the first respondent 

championed a course of action by which he thought that the 

appellant's licence would be revoked. He then prepared a 

petition and procured a number of stall holders in the market 

including himself and the second respondent to sign. It is that 

document dated April 5, 1990 that contained the defamation 

complained of in this case. 

What followed was this. Apparently on April 27, 1990 the 

town council ordered the appellant to remove some extension which 

the appellant had made to his stall. However by the time the 

appellant got to the market the following day April 18, 1990, the 

second respondent had started to pull down the extension to the 

appellant's stall covered by the town council order. This 

apparently provoked a fight between the appellant and the second 

respondent during which the second respondent threw a brick at 

the appellant which caused two of his ribs to be broken. The 

appellant alleged that it was the first appellant that instigated 
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the second respondent to assault him but that allegation was 

denied. Needless to say that the second respondent was also 

seriously injured during the fight. 

It is in connection with those two events that the appellant 

instituted these proceedings. As I have indicated, whilst the 

first respondent has vigorously defended the action, the second 

respondent has shown no concern in it. 

HEARING AND THE ISSUE OP PRESCRIPTION 

The actual taking of evidence in this case commenced before 

Cotran, J., on October 10, 1993. The appellant gave oral 

evidence in support of his claim, but called no other witnesses. 

On the other hand the defence called two witnesses including, 

surprisingly, the second respondent. At the close of the 

evidence, counsel for the first respondent, Mr. Majoko was 

reported as saying. 

"My Lord I close the defence, but I have a point on 
prescription which I want to argue now. The cause of 
action rose on the 5th April, 1990. Summons were 
filed on 6/5/91. This is one month after the 
prescription period for an action of defamation in 
.... terms of Prescription Act Cap 13:01 section 
4 (2) (a) (i) .... Now if you look at section 7(i) (b) it 
seems to me that the above action was prescribed." 

Apparently this point was explained by the learned trial 

judge to the appellant who then told the court, "I understand the 

point and I need time to respond." The court then made an order 




