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On Monday 19 December 1994 the employees of the Respondent Bank who are members
of the 1st Appellant Employees Union went on strike. The reason why they did so, put shortly,
is that the Bank, as I shall refer to the Respondent, paid them, with their December salaries, only
a 6% bonus instead of an 8% one as it had done in previous years and would not accede to their

demand for the additional 2%.
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Relymg on the disruptive effect of the strike, coincidmg as it did with the approach of the
festive holidays, not only on the Bank but on the general public, the Bank sought and obtained
on 22 December, 1994 from the Industrial Court of Botswana a rule nisi, returnable on 27
January, 1995, operating as a temporary interdict, directing the employees to cease their strike
and to return forthwith to work but not later than 28 December 1994. The Union was also called
on to show cause why the strike should not be declared illegal in terms of the Trade Disputes Act
(CAP 48:02) and unlawful and uoprocedural as being m breach of a Collective Labour Agreement
between the Bank and the Union. The 2nd and 3rd Respondents were joined in the application
in their capacities as Chairperson and General Secretary respectively of the Union.

The rule also interdicted and restrained the Union and all its members from vandalising
the assets of the Bank or those of other employees or from intimidating those employees who
were not on strike,

The Union anticipated the retura day and brought the matter again before the Industrial
Court on Friday 23 December 1994, It raised seven points in limine.

In a judgment delivered on 28 December 1994 the Learned Judge in the Industrial Court
dismissed all seven points and the parties then argued the merits of the application. On 30
December 1994 the Court confirmed the rule nisi save for that portion interdicting and restraining
the Union and its members from vandalising the assets of the Bank and other employees and
intimidating the latter, the Court holding that there was no evidence on the papers linking the
Union with any alleged intimidation or vandalism. The Court did not give its reasons for its
decision on that day but filed them later on 17 January 1995, adding certain supplementary
reasons on 26 January 1995,

The Industrial Court also dealt with the question of costs. The Trades Dispute Act was

amended by the Trades Dispute (Amendment) Act No 23 of 1992 by inserting a new Part 111 to
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provide for the establishment of the Industrial Court. Section 27 of the Trades Dispute Act now
provides that no costs shall be awarded by the Court except against a party found by it to have
acted frivolously or vexatiously. The Leamed Judge held that the Union was in fact frivolous and
vexatious and accordingly granted an order for costs against the Union. It did not grant any such
order against the other two Appellants, they merely being officials of the Union, who was the
matin role player.

The Union and the two officials in question now come on appeal to this Court against the
judgment and order of the Industrial Court.

Following the confirmation of the rule nisi on 30 December 1994, the striking Bank
employees retumed to work on that day. Save for the question of costs, this appeal has therefore
become entirely academic.

Just how academic it has become is shown by the fact that the Union filed eighteen
grounds of appeal. Of these thirteen were abandoned when the appeal came to be argued before
this Court. The first four deal with the service on 22 December, 1994 of the application for the
rule nisi.  The Appellants contended that the Leamed Judge in the Court a quo erred in holding
that there had been proper service of the application.

Section 18(a) of the Trades Dispute Act provides that:-

“There shall be an appeal to the Court of Appeal agaist decisions of the Industrial

gg;g::ﬁ 2(1) of the Act defines "decisions "as including "an order and an award"”.

In South Africa it has been held by the Appellate Division of the Supreme Court of that country

that a "decision” to be appealed against to the Appellate Divison must be a "judgment or order”

of a Provincial or Local Division See:-

[

53U

Van : 1 Germ: h l

[ .td Iransbaal Provincia inistratiox A
SA 569 (A); Zweni Vs _Minister of Law & Order 1993 (1) SA 523(A) at 531(C).
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a dispute between litigants has a final and definitive effect on the main action that it is such a

judgment or order. See:-

[he

A merely preparatory or procedural order would not be such a decision. It would be an

interlocutory order. See:-

It is also well-established that every ruling of a Court during the progress of a suit does not
amount to an order, The Court must be duly asked to grant some definite and distinct relief

before its decision upon a matter raised as preparatory or procedural question can properly be

called an order. See;-

Stated somewhat differently, a decision is a ruling if it is one which does not affect the relief

sought in the main action. See:-

xaba S D3 A Heymay ‘ shire Insurance D4
1964 H - 491 {C): lan 1970 (i 90 93 A-C: i' S
Supra at 538 I-J.

A ruling is the antithesis of a judgment or order. It is a decision which is not defmitive of the

rights of the parties nor does it have the effect of disposing of at least a substantial portion of the
relief claimed in the main proceedings. See:-

Zweni's Case Supra at S36B

Tt has been held consistently in South Africa that rulings are not appealable unless permitted by
statute. See;-

i 328

This has been accepted as being well-established in Botswana. See:-
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De Beers Botswana (PTY) LTD Vs Nathan Diphoko ajudgment as yet unreported of

the Court of Appeal delivered on 14 July 1993 in Civil Appeal No 11 of 1992.

The finding in the Court 3 quo that there had been proper service was clearly a ruling and
therefore not appealable and Mr. Matlala, who appeared for the Appellants conceded that to be
so. In any event it can, m my view, not be gainsaid that the fact that the application for a rule nisi
was to be made was kmown to the Appellants, and that they were not in any way prejudiced, the
Executive Committee of the Union having resolved on the very same day i.e. on 22 December
1994 to oppose the application. There is therefore no merit in those grounds of appeal.

Nor was there any merit in the ground of appeal that the Court 2 quo erred in holding that
the application was urgent, another ground abandoned by Mr. Matlala. Once again, this was a
rulmg which is not appealable but, in any event, I cannot conceive of anything more urgent than
an application to try to stop a strike of Bank employees on the very eve of the festive holidays
which would have resulted not only the disruption of the Bank's activities, affecting all its clients,
but alse in a disturbance of the entire economy. As pointed out by the Bank's Counsel in their
heads of argument, corporate clients would not have been able to undertake transactions, to
make necessary purchases or to pay wages to their employees. Employees and individual clients
would have been unable to make deposits, make essential payments or withdraw funds. The
effect on the economy could have been widespread, detrimental, and, in some respects, even
disastrous, The matter was clearly one of urgency.

The appeal became even more academic when Mr. Matlala before this Court did not
submit that the decision of the Industrial Court on the merits of the application was wrong.
Indeed, he could not have. There is, in my view, no doubt that the Learned Judge a quo was
correct in holding that the strike was both, (a) illegal and (b) unlawfitl and unprocedural as being

in conflict with a Collective Labour Agreement between the Bank and the Union.






