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The genesis of this appeal is a dispute about a borehole at a place called Poloka in the 

Kweneng Administrative District, Botswana. Appellant says it is his; Respondents say it belongs 

to the 7th Respondent, the Kweneng District Council, to whom I shall refer as "the Council", but 

that they have the right to use it for the purpose of watering their cattle. As a result the Appellant 

brought in the High Court an application by way of notice of motion for an order declaring him 

the lawful owner of the borehole. He originally sought other relief as well i.e. declaring a 
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syndicate between him and the first six Respondents dissolved and ordering them, with their 

cattle, to move out of the borehole but he later abandoned these prayers, contenting himself only 

with his claim to ownership of the borehole. 

The Respondents, who did not originally include the Council, opposed the application. 

As it has a substantial interest in the relief sought by Appellant, the Council was joined in the 

proceedings as 7th Respondent. As the affidavits filed by the parties gave rise to a conflict of 

fact, the matter went to oral evidence before Nganunu J. Having heard the evidence tendered by 

the parties, the Learned Judge dismissed Appellant's application with costs. Appellant now 

appeals to this Court against that decision. 

The Appellant stated in his founding affidavit to his application that sometime in 1964 he 

applied for a borehole site to his Chiefs Kgosi Kgari Sechele of the Bakwena, who granted his 

application. He then applied to the relevant authority to have the borehole drilled and was asked 

to make a deposit of R200. On 28th January, 1965 he paid a deposit of R220 and a receipt for 

that amount was issued in his name. The borehole was, he said, drilled at Poloka. On 25 January, 

1988, following an application by him on 16th September, 1969, a Water Right Certificate was 

issued to him Appellant said that after the borehole was allocated to him he formed a syndicate 

with the first six Respondents to share the maintenance and running costs of the borehole and for 

each to make an annual subscription in return for the right to water their livestock at the borehole. 

He averred that through the years the burden of running the borehole was shouldered by him 

almost single-handedly. In 1978 he suffered a stroke and became incapacitated. The borehole 

thereafter fell into a state of disrepair, due largely to the fact that Respondents did not pay then-

subscriptions timeously and regularly. The borehole was running on a borrowed engine, the 

reservoir and trough were leaking and the engine room had no roof. On the 11th February, 1993 

his Attorneys wrote to Respondents informing them of his intention to terminate the syndicate and 
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requesting them to move out of the borehole. As Respondents had not responded, be brought his 

application. 

Respondents in their opposing affidavits, told a different tale. 3rd Respondent, Kuate 

Phuthegelo, said that in 1964 he proposed the idea of a borehole to 1st Respondent, Hamero 

Tjonga. They approached a government official, one Kenosi, for one who said they would stand 

a better chance of getting one if they formed a group. They then formed a group with Appellant 

and seven others. They were thereafter allocated a borehole that had already been drilled at 

Poloka "on the understanding that it would remain the property of the Government". Appellant 

was elected Chairman of the group, which was why most of the documents were in his name. The 

deposit of R220 was not Appellant's own money but was contributed by the whole group. The 

receipt for it was in the Appellant's name because he, as Chairman, made the actual payment. 

The deposit was not for drilling the borehole. That had already been done. It was for deepening 

it. To equip the borehole a loan was obtained from the National Development Bank sometime 

in 1967. The loan was to the Mosarwa Syndicate and was repaid by the group as a whole. 

Appellant was therefore never the owner of the borehole. Nor did Appellant single-handedly 

shoulder the burden of running the borehole. In feet he had not been contributing his share of the 

operating costs and the reason why the syndicate was using a borrowed engine was because they 

had contributed money for new one to Appellant's wife who was the syndicate's treasurer, and 

they did not know what she had done with the money. 

Phuthegelo's allegations were confirmed by 2nd Respondent, Leo Mokoka, who attached 

to his affidavit a number of receipts issued by Appellant to him to show that he was contributing 

money as a member of the syndicate. One, for R40, was dated 28th January, 1965, the date on 

which Appellant paid the deposit of R220, allegedly out of his own pocket. The whole group had 

shouldered the financial burden of running the borehole over the years and he had done more in 
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the physical maintenance of it than anyone else as he spent more time at the borehole than anyone 

else. 

Respondents also filed two other affidavits. One was by one Sebonego, a Senior 

Administrative Officer of the Council, to the effect that the borehole was inherited by the Council 

from the previous Colonial Government and was allocated to the syndicate for use by them 

subject to the Council's right to repossess the borehole should the need arise and subject to 

compensating the syndicate members for any improvements made by them. The other affidavit 

was by one Simon Sokwane, the Secretary to the Water Appointment Board of the Botswana 

Government, who said that the Water Right Certificate issued in Appellant's name had been issued 

in error and had the matter not been pending before the High Court, they would have 

communicated with Appellant to withdraw the certificate. 

Appellant in reply denied Respondents' averments pointing out that the relevant documents 

were all in his name. He was to become the Chairman of the group, whose members he had 

approached, because the borehole was his. He denied that the Water Right Certificate had been 

issued in error. 

It will be appreciated from the brief setting out of the allegations of the parties that there 

was a considerable dispute of fact, hence the need for oral evidence. That evidence was given on 

behalf of Appellant by Appellant himself, one Philip Mokoka and by Appellant's wife and on 

behalf of Respondents by 2nd Respondent, Leo Mokoka, and by Simon Sokwane. 

It is not necessary for me to set out that evidence in detail. That has been done fully and 

exhaustively by Nganunu J. in his judgment in the Court a quo. That judgment contains a careful, 

well-reasoned and comprehensive analysis and assessment of the evidence. The Learned Judge 

was conscious of the fact that the events giving rise to the dispute started in the early 1960's and 

that lapses of memory could be due to the lapse of time and of the witnesses' advancing age, 
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especially in the case of Appellant who, as a result of his stroke in 1978, had become frail and 

incapacitated. He had therefore perforce to take a robust approach to the assessment of the 

evidence except where there appeared to him to be deliberate falsification. For instance, 

Appellant had said in his founding affidavit that he had applied for a borehole site to Chief Kgari 

Sechele in 1964. When reminded that Chief Kgari was already dead in 1964 he said he had 

applied to Chief Neale Sechele. Despite making allowances for similar lapses of memory due to 

the passage of time, the Learned Judge nevertheless rejected the evidence of the Appellant finding 

that he was not candid with the Court on several issues and on certain issues that he was lying. 

Having carefully read the record of Appellant's evidence, I am of the view that the Learned 

Judge's criticism of it is fully justified. Appellant was contradicted as well on at least one issue 

by bis own wife. The Learned Judge also accepted the evidence of 2nd Respondent in preference 

to that of Appellant where his evidence conflicted with that of Appellant. 

The Learned Judge's reasons are, as I have said, carefully reasoned, and are both 

compelling and convincing. I need not set them out here. It would also be a work of 

supererogation for me again to analyse the evidence and set out my reasons as to why I think that 

Appellant's evidence is unreliable and should not be accepted. I would then merely be repeating 

the Learned Trial Judge's reasons, which I readily accept as my own. 

The Learned Judge also found support for his reasoning in certain documentary evidence, 

particularly a letter which Appellant obtained from the Council when he applied for the Water 

Right Certificate, which states" 

"This is to certify that Mr. Gaetwesepe Keraantswe Mosarwa has permission 
to use the borehole located at Poloka" 
(emphasis added by the Learned Judge) 

As Nganunu J. says: 
"The importance of this letter is that the (Appellant) was obliged to obtain 
documentary evidence from (the Council) that he used this borehole with the 
permission of the Council. Had this been his borehole he would ordinarily have 


