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JUDGMENT

CORAM: Schreiner, Tebbutt, Lord Cowie JJA:
SCHREINER J.A.,

In June 1994 the Respondent caused a writ of summons to be
issued against the Appellant and at the same time filed a
declaration in which she claimed the cession back to her, and
transfer rights in respect of, Plot 9242 in Extension 2, Gaborone
("the plot") and costs. In the alternative, she c¢laimed the sum
of P?0,000.0E alleged to be damages suffered by her as a result
of the Appellant‘s breach of a certain contract. The contract
was alleged to have been entered into on the 5th November 1980
when it was agreed between the Respondent and the Appellant that
the former would cede and transfer to the latter the lease rights
in respect of the plot. It was further agreed that the Appellant
would, in turn, cede and transfer his lease rights in respect of
a SHAA plot if and when he was allocated one by the Gaborone Town

Council. It is alleged that the Appellant represented to the
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Respondent that he had applied for a SHAA plot but that the
representation turned out to be false. "SHARA" is a reference to
the Self Help Housing Agency. The declaration alleges further
that it was a part of the agreement that transfer of the lease
rights was to be effected as soon as the Respondent obtained an
allocation and that, in the event of the Appellant being unable
to transfer the lease in favour of the Respondent within a
reasonable time, the Appellant would cede back to the Respondent
the lease rights transferred to him in terms of the agreement.
By reason of the failure or refusal by the Appellant to cede and
transfer the lease rights within a reasonable time he became
liable to cede and transfer the lease rights in respect of the
plot to the Respondent. The Respondent claims in the alternative
that she suffered damages in the sum of P70,000.00 as a result
of the breach of contract by the Appellant.

The writ of summons required of the Appellant that he should
enter appearance within ten days of the date of service of the
summons on him which was the 29th June 1994. He failed to do so
and, after a month had passed since service of the writ of
summons, the Respondent applied for default judgment which was
granted by the Registrar of the High Court by an order dated the
29th July 1994. The claim for damages was apparently not pursued
so that the order which was made by the Registrar related only
to the cession and transfer of the lease rights in respect of the
plot and costs.

On the 9th September, 1994 the Appellant applied to the High
Court for an order rescinding the judgment given in default of

appearance and staying the cession and transfer of the plot to
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the Respondent and requiring the Appellant to enter an appearance
within seven days after rescission of judgment and to plead
within fourteen days of the entry of appearance. The Appellant
filed a supporting affidavit in which he explained that, when the
writ of summons was served upon him, he took it to the University
of Botswana Legal Clinic to be dealt with by that organisation.
When he was told by his attorney, Mr. Modimo, that a judgment had
been taken by the Respondent against him he went to the c¢linic
and found that the student to whom his case had been entrusted
was on vacation. The High Court, on the 1%th August 1994,
confirmed that a judgment had been taken against the Appellant.

The Respondent sought to cast doubt upon the story of the
Appellant concerning the visit by the Appellant to the c¢linic and
his explanation as to why no appearance was entered. It is not
necessary at this stage to go into the dispute in this regard.

In his affidavit supporting the application for rescission
the Appellant also stated he had a defence to the Respondent’s
claim in that all title documents were in his name and that he
did not enter into any agreement with the Respondent to the
effect that he would apply for a SHHA plot and cede it to the
Respondent. The Respondent denies that this was correct and
contends that the allegations concerning the Appellant’s defence
are inadequate to support the application. Again this is not the
appropriate stage at which to consider the merits of the dispute
on this issue.

The Appellant filed a replying affidavit and the matter came
before the High Court {Nganunu J) which, on the 3rd May 1995,

dismissed the application with costs. The Court found that, on
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the papers, it was doubtful whether the Appellant’s failure to
enter an appearance to defend resulted from a wilful default or
from the failure of the clinic to attend to the matter. The
reason for dismissing the application was that the papers did not
disclose any defence and the Court was under the impression that
the application had been made "to delay the implementation of the
judgment of the Court."

A Notice of Appeal dated the 22nd June 1995 was lodged with
the Registrar of the Appeal Court on the 23rd June which was
outside the period of six weeks from the date of the judgment
laid down by Rule 13(1) of the Court of Appeal Rules. This point
was raised by the Respondent in limine at the hearing before this
Court on the 7th July when Mr. Modimo, acting for the Respondent,
asked that the appeal should be struck off the roll on this and
another ground. Mr. Kgoadi, acting for the Appellant, requested
that the Court should condone the failure to file the Notice of
Appeal within the permitted six weeks. He did not file a formal
written application for condonation with an affidavit from the
Appellant, but explained that he had not been aware that the
point would be raised until he received the Respondent’s Heads
of Argument shortly before the hearing before this Court on the
7th July. Mr. Modimo conceded that the Court of Appeal had the
power to condone the late filing but contended that a formal
application should be filed and that he should be given an
opportunity to file affidavits in reply. This would have
entailed postponing the appeal to the next session and possibly
at the next hearing, a debate concerning the question of whether

or not c¢ondonation should be granted.
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This Court is of the view that, in order to avoid
unnecessary costs it would be preferable to deal with the
question of condonation forthwith without requiring the Appellant
to go through the process of preparing a formal application. It
is apparent that the Appellant was dissatisfied with the order
of Nganunu J. and wished to appeal against it. He had no money
and went to the Registrar of the High Court who approached Mr.
Kgoadi to handle the matter on an in forwa pauperig basis. A
letter was written by the Registrar of the High Court on the 19th
June to the Appellant care of Kgoadi and Partners dealing with
the question of the steps to be taken to obtain leave to appeal
as a pauper and ultimately the appeal was noted on the 23rd June.
Though out of time it was only a few days late and it would not
be in the interests of justice to decline to exercise the
inherent power of this Court to control its own proceedings and
s0 prevent the Appellant from appealing against the decision of
the High Court which, as far as he, a pauper, is concerned,
involves an asset of substantial value. The Court condones the
late noting of the appeal and it is therefore properly before
this Court.

The letter from the Registrar to the Appellant of the 15th
June 1995 contains the following:

"Dear Sir,

RE: APPLICATION AS A PAUPER; PETER LEFATLHO V. ENNIE
MATHE .

We are in receipt of your application relating to the
above.

In terms of Rule 30 of the Court of Appeal Rules you
are required to approach a lawyer who would certify
that you are not possessed of sufficient means and
that there is a reasonable probability of success in







