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STEYN J.A.:

Appellant was convicted of the crime of murder by COTRAN J.

in the High Court. No extenuating circumstances having been

found, the mandatory death sentence was imposed. Appellant now

appeals both against his conviction and his sentence.

On conviction Mr. Luke who appeared for Appellant in this

Court, but not in the Court below, argued:

1. That the conviction was unsound, because it

was reasonably possible that Appellant had

acted in self-defence. Alternatively,
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That,bearing in mind all the circumstances,
the conviction on a murder charge was
inappropriate and that Appellant should only
have been, convicted of culpable homicide;
alternatively,

That the Court a quo erred in its finding
that no extenuating circumstances were
present and that it was accordingly obliged
to pass the death sentence. I proceed to
deal with each one of these contentions,

1. SELF-DEFENCE

The facts are the following:

Peter’s Bar 1is located in the Blue Town
Location in Francistown. On the Friday
evening the 27th of November 1992 Stephen
Mcqueen Mbidzo (the deceased) was fatally
stabbed either immediately outside or inside
Peter’s Bar. It is common cause that his

assailant was the Appellant. It ig also not
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in dispute that the cause of death was
multiple stab wounds (9 in number), some of
them inflicted upon the most vulnerable
parts of the deceased’'s body i.e. head,
shoulders and torso. The weapon was a knife
the blade of which was at least 10 c¢.m. long
and 3 c¢.m. wide.

The State called several eye witnesses. The
appellant himself testified and he called a
witness in his defence. The latter did not
give evidence of any significance as she had
left the scene before the events in igsue
took place, Appellant also made a
"confession", which was admitted in
evidence. He was further interviewed by a
psychiatrist whose report was admitted in
evidence by agreement. I will refer both to
the "confession" and the report in the

course of this judgment.
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Whilst there is a dispute as to the cause of
an altercation between the deceased and the
appellant it 1is clear that - as so often
happens when people meet in places 1like
Peter's Bar-passions became inflamed and in
the course of the altercation Appellant drew
a knife and stabbed the deceased, causing
his death.

The dispute as to how the altercation
started was not decisively resolved by the
Court a quo. On the State version a youth -
also a South African like the appellant -
knocked over a c¢an of Dbeer which the
deceased had put on the ground, spilling
some of its contents. There was an argument
between the deceased and the youth -
referred to as a small boy. According to
one of the State Witnesses the deceased "put

his hand gently on the boy’s shoulder and
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asked him to apologise". Words passed

between them. Shortly afterwards the

Appellant emerged from the bar, brandishing

a knife and started stabbing the deceased.

The latter tried to avoid the stabs,

retreated backwards saying, "why are you

killing me, what wrong have I done to you?"

The accused version both in his statement and in his

evidence, was that the altercation arose as a result of his

proposing love to tweo women on the evening in qQuestion. This

resulted in repeated requests from the deceased and his

companions that before he would be allowed to pursue this

objective, he would be required to make payment to them of

"lobola" for the privilege of sleeping with their "sister".

According to the Appellant, the deceased pushed him (the

Appellant}) and said again he must pay. According to his

"confession” statement Appellant then pushed him back and said

"voertsek" (meaning be off with you)}. His evidence under oath,

which is broadly speaking in conformity with his statement on
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this igsue, then reads as follows:
"Then he took out a knife from his pocket,
he pulled it next to his waist. I also took
out mine, then we met each other, struggled,
and during the struggle I got the chance of
stabbing him."

On the merits of the two versions the Court a quo found as
follows:

The Court rejected Appellants version that the deceased was
armed with a knife. In making this finding the Court inter alia
said the following: "It will be seen from the evidence that no
questions were put by the defence attorney to any of the
prosecution witnesses who testified that the deceased carried a
knife, much less used it."

Mr. Luke quite correctly pointed out to us that the trial
Court clearly erred in making this finding. Certainly the issue
of whether or not the deceased had a knife was adverted to by the
Court, by Counsel for the State and raised pertinently also by

Counsel for the Appellant. Thus for example in cross-examining
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P.W.2, one Igi Jackson, Appellant’s Counsel put the following
question to the witness:

"At the proper stage in these proceedings the accused person
will say that the deceased had a knife, would that be the truth."
The answer recorded was: "I did not see him holding a knife."
Q: "After this incident did you see a knife anywhere near or
some similar object."

A: "I did not."

P.W.5 was cross-examined and although the question is attributed
to the Ceourt it would seem reasonably clear that it was put by
defence counsel. It was the following:

*Will there be any truth in the statement that deceased pulled
a knife."

A: "No there will be no truth in that."

However, the significance of a failure to put the defence
is considerably reduced if one has regard to the fact that as
early as 3 days after the event and in the statement appellant
made to the police Appellané had alleged that the deceased was

armed with a knife. His statement in this respect reads as



follows:
"I also push him back and said ’'Voetsek’, so he started to take
out his knife."

The misdirection is clearly material as it would appear as
if the learned Judge a quo attached some significance to the
failure to cross-examine. However, there are compelling reasons
why, on a review and a fresh reconsideration of the evidence, the
finding that the deceased did not draw a knife is to be
supported.

Firstly, all of the witnesses called by the State and who
saw the incident either denied that the deceased was armed, or
failed to see him produce the knife. Secondly no knife was ever
found at the scene or on the person of the deceased. Thirdly,
it is extraordinary that if the deceased had drawn his knife
first as alleged by the Appellant, that the deceased failed to
inflict as much as a scratch on his assailant. Finally, the
incised wounds and cuts on both his hands and his arms, are mute
but powerful testimony that the deceased was about defending

himself, by warding off his attacker and not involved in stabbing
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the Appellant. Thig aspect of the defence advanced by Appellant

was accordingly in our view rightly rejected.

However, in regard to the trigger that precipitated the

fracas the Court a Quo was somewhat ambivalent. In this judgment

the learned Judge said:

"The suggestion that the Batswana

who were present demanded

"lobola" from him if he wants to

take a Motswana girl to sleep

with her is unlikely, for none of

the witnessies), heard it, but

for the purposes of this

judgment, I __shall assume that

WwOor were b the

deceagsed or one of the group when

he was chatting, but no Court can

say that such words per se

constitute provocation warranting

the use of a knife so many times






