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STEYN J.A:

Appellant, who appeared in person, is before us pursuant to

leave to appeal having been granted to him by Barrington-Jones

J. He had been convicted on:

1. a charge of housebreaking as well as

2, on a charge of theft

in the Magistrate’s Court Gaborone and had been sentenced to 4

years imprisonment on the first count and 3 years on the second.

The sentences were ordered to run concurrently.
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His appeal had been summarily dismissed in the High Court.

However, when he applied for leave to appeal to this Court

Barrington-Jones J. granted him leave. In doing so he said the

following:

"But in his present application for leave to appeal out of
time to the Court of Appeal, the applicant first raises
questions regarding the reception of the evidence at his
trial of PWS Samuel Molefe, who had previously been his co-
accused, as follows:

The Magistrate granted permission for charges to be
withdrawn against 2nd accused [Samuel Molefe] unfairly
because of the [recognised] procedure that witnesses
are not to enter a Courtroom in any trial before
testifying. The 2nd accused was withdrawn from the
trial after he had heard the evidence of four State
witnesses and just went into the witness box to
strengthen the evidence given by the first four
witnesses. I believe the prosecutor connived with the
2nd accused to implicate me - the prosecution seeing
its case in jeopardy thought of withdrawing the 2nd
accused and [calling him as a prosecution witness] in
order to strengthen its case; and feel that this

procedure was used unfairly against me. (Thus] the
2nd accused got the chance of better denying his
[involvement]. The 2nd accused cannot be termed an

accomplice because he said nothing about who committed
the offences, and how.

But it was explained to the applicant that the procedure
adopted in his trial in withdrawing the charges against his
co-accused during the trial, and for him to be called as
the 5th witness for the prosecution, was permissible under
our law; and drew attention to the fact that the prosecutor
had properly introduced him as an accomplice witness when
Molefe had been called to give evidence, and advised him
that the adoption of that procedure in his trial could not
be seen in all the circumstances to have been unfair to
him. I further advised the applicant that whilst I did not
believe that the prosecutor had connived with Samuel Molefe
in order to implicate him; I was concerned at the absence
of any warning by the Magistrate in his judgment of the
dangers of convicting upon the evidence of an accomplice,
as well as hig failure to show that he had heeded such
warning, by pointing to some factor which could properly be
regarded as reducing the risk of convicting an innocent
person. [See cautionary rule as it applied to accomplices
in the judgment of Holmes JA., in S v Hlapezula & Ors [1965
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Moreover, whilst it was disconcerting that the learned
trial Magistrate had not administered any warning at all in
regard to the testimony of PWS; but in referring to such
evidence in his judgment had persistently identified him as
"Accused 2"; as, for example, [a] ... "According to Accused
2 however, he admitted that he rented the house in question
from Accused 1" ... and (bl ... "However, the name of
Accused 2 is not Masilo, but Samuel Molefe...". And in the
result find that the error in identifying the accomplice
witness PWS5 as Accused 2, sufficiently persuades me that
the learned trial Magistrate had clearly overlcoked the
fact that PW5 was in fact an accomplice witness and not an
accused person when he came to evaluate his evidence, and
had thus failed to warn himself of the dangers of adopting
the evidence of an accomplice witness in his judgment.

I therefore conclude that the applicant probably has

reasonable prospects of success in the Court of Appeal, and

so grant leave to the applicant to appeal out of time

against his conviction for Housebreaking and Theft by a

Principal Magistrate sitting at Gaborone on the 29ch

January, 1983."

Some of the procedural complaints raised by the Appellant
appear from the above citation of the evidence. However it will
be necessary to repeat some of these in a brief restatement of
the facts and of the events which took place at the trial.

The charges on which the Appellant and his erstwhile co-
accused, one Samuel Molefe (Molefe) were indicted in the trial
Court arose from the theft of certain poles from the yard of the
complainant (PW1l) and shortly thereafter the theft of some more
poles. This latter incident was accompanied by a breaking into

the hut of PWl1l and the theft of certain articles detailed in the

charge - including a trunk - (most disconcertingly and
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confusingly, repeatedly referred to in the evidence as a
"truck".) These events took place in the latter half of March
1992,

On the 27th of July 1992 the complainant was informed that
"there were some items that were recovered in Mochudi." He went
to a place in Mochudi where he identified some 28 poles and the
said trunk. Inside the trunk were certain articles - including
dishes - that he identified as his property. At a second place
in Mochudi he identified some more poles, 32 in number as his
propercy. On the first occasion that he did so he was
accompahied only by the police. When next he was called upon to
identify his property he did so in the presence of the Appellant.
His evidence as to what happened next, reads as follows:

"In response Accused No 1 (Appellant) said that those items

belonged to a certain person by the name of Mr. Molefe who

stays in Malulwane Village."

According to the witness Molefe was then arrested by the
police and he {(the witness) identifies Accused No 2 - as he then
was - as the person concerned. This accused in turn said that

"those items did not belong to him, but they belong to Joel

Pilane i.e. Accused No 1."
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It should be noted that the State then led the evidence,pne
Thethi Porogo (PW2) that the said Molefe stayed alone at
Appellant’s "place at Moseja Ward in Mochudi" {(the house where
some of the poles and the trunk and its contents were found.)
Appellant stayed with her "at my yard" (where the rest of the
poles - some 28 or 29 were found.) The witness also said that
she had seen the same poles at the Appellant’s place in December
the previous year i.e. 1991. She also said that Molefe (then
still Accused No 2} had been with Appellant when he had brought
the poles to her house.

Two further State witnesses were called. The second of
these gave evidence confirming that of the complainant. More
particularly he identified some of the goods found in the house
owned by Appellant and occupied by Molefe as well as the poles
as the property of the complainant.

At this stage the prosecgtion applied to withdraw the
charges against Accused No 2 as the State would like to call him
as an "accomplice witness".

The record does not reflect that any reasons for this






