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TEBBUTT J.A.; 

The refusal of the High Court to grant an interdict 

restraining the first respondent, to whom I shall refer as the 

Bank, from paying to the second respondent, to whom I shall refer 

as B.H.C., an amount of P5, 3 00, 000 has led the appellant, to whom 

I shall refer as Spectra, to come to this Court in an appeal 

against that refusal. 

The background to this appeal is the following: 

On 12 December, 1991, B.H.C. entered into a written 

agreement with Spectra under which Spectra was to carry out the 

design, supervision and construction of B.H.C.'s head office 

complex at Gaborone. The agreement provided that -
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"the contract shall be on a fixed price basis of 
P53,000,000 being a lump sum price 

It is common cause that Spectra was required to provide a 

"deed of suretyship" in the sum of 10% of the overall fixed 

contract price i.e. of P5,3 million in one or other of several 

forms, including a "bond" by a "Bank duly empowered." In 

pursuance of this requirement, the Bank on 26 June, 1992 

furnished a guarantee in which the bank advised B.H.C. and 

Spectra 

"that we hold at your disposal the sum of 
P5,300.000.00 being 10% of the contract sum for the 
due fulfilment of the contract." 

The document went on to read as follows:-

"We hereby renounce the benefits of the exceptions non 
numeratae pecuniae, non causa debiti; excussionis et 
divisionis with the meaning and effect whereof we 
declare ourselves to be conversant, and undertake to 
pay you the said amount of P5,300,000.00 on receipt of 
a written demand from you to do so and which demand 
may be made by you if [in your opinion and sole 
discretion] the said contractor fails or neglects to 
commence with the works on the date prescribed in the 
Contract, or if he fails to proceed therewith or if 
he for any reason fails or neglects to complete the 
service in accordance with the terms and conditions of 
the Contract or the insolvency laws in force within 
Botswana. Subject to the above, but without in any 
way detracting from your right to adopt any of the 
procedures provided for in the Contract, the said 
demand can be made by you at any stage." 

Spectra commenced its operations and within a month 

payments were made to it totalling P12 million, purportedly in 

terms of the agreement. Early in 1992, the general manager of 

B.H.C, one Letsholo, was killed in a motor accident and the 

board of B.H.C. was reconstituted. On 4 June, 1992 the acting 

general manager of B.H.C, one Busang, wrote to Spectra. That 

letter is important and reads thus:-
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"The reconstituted Corporation considered the 
purported agreement between the Corporation and 
yourself in regard to the design and erection of a 
building on Lot 507762, portion of Lot 1, situated in 
the Gaborone Administration District. 

The Corporation has been advised that the project in 
question is ultra vires its functions as set out in 
Chapter 74:08 being the Act establishing the 
Corporation, and that the Corporation was not able 
lawfully to enter into a contract in respect of that 
project. The purported contract was therefore invalid 
and is without any force and effect. 

Certain advance payments amounting to P12 Million 
[Twelve Million Pula] were paid to you. The 
Corporation requires repayment of that amount 
forthwith. 

Alternatively to the above and only in the event that 
it be held that a valid and enforceable contract was 
lawfully entered into by the Corporation, the 
Corporation exercises its right of cancellation and 
hereby cancels the aforesaid contract in terms of 
Clause 47 of the standard conditions of contract of 
the Corporation. A "bribe, gift, loan or advantage" 
was "given or offered" by you or on your behalf to 
Mr. M TSHIPINARE, the former Assistant Minister of 
Local Government, Lands and Housing in relation to 
the obtaining of the contract by yourselves." 

On the same day Busang wrote to the Bank as follows:-

"We refer to your guarantee No. 47/91 dated 19th 
February 1992. 

In terms thereof, we hereby demand payment of P5,3 
Million thereunder. 

We enclose a copy of a letter addressed to SPECTRA 
BOTSWANA [PTY] LIMITED for your information." 

The enclosed copy was that of the letter of 4 June 1992 that 

I have quoted above. 

It remains only to add to the above recital of background 

facts that there is an action pending in which B.H.C. is claiming 

repayment from Spectra of the amount of P12 million paid to it 

by B.H.C. and that by September, 1992, all work by Spectra on 

the site had ceased and all equipment and plant had been removed 
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from the site. The work that had been done by June, 1992, 

according to an affidavit filed on behalf of B.H.C. by one Kille, 

a chartered quantity surveyor, was an excavation of about 40 000 

cubic metres, part of which has been concreted, the value of 

which he estimated at no more than PI,969,270.00. 

It is common cause that pursuant to B.H.C.'s demand for 

payment, the Bank was prepared to pay. Spectra thereupon, on 27 

August, 1992, launched an urgent application for a final 

interdict restraining the Bank from making any payment under the 

guarantee to B.H.C. or, alternatively, for a temporary interdict 

against the Bank restraining it from making such payment pending 

an action by applicant that the Bank not pay the amount of the 

guarantee to B.H.C. 

Horwitz J. refused the application, with costs. 

Before Horwitz J. . the argument centred around whether the 

deed of suretyship was a mere suretyship or an independent 

guarantee. The learned Judge came to the conclusion that the 

deed created an independent guarantee and was an unconditional 

promise to pay. That being so, according to the learned Judge, 

the Bank was obliged to pay on B.H.C.'s demand unless it was 

fraudulently made and as, in his view, B.H.C. was entitled to 

cancel the agreement in terms of clause 47, there was no fraud 

on the part of B.H.C. Spectra therefore had no right to an 

order interdicting the Bank from making payment to B.H.C. The 

application for both a final and a temporary interdict was 

therfore refused. 

When the appeal was heard by this Court, Mr. Klevansky 

for the appellant did not press for a final interdict but 
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confined his attack on the judgment of the Court a quo to its 

failure to grant the appellant a temporary interdict. 

Before considering whether the learned Judge in the Court 

a quo was correct or not in refusing a temporary interdict, it 

is well to remind oneself of the requisites of such an interdict. 

An interdict in the South African legal context has been 

described as "an unusual, extraordinary and discretionary 

remedy". It is not available to a litigant who is possessed of 

another or alternative remedy [see Prest: Interlocutory 

Interdicts p 4 and cases there cited; ERIKSEN MOTORS [WELKOM] 

LTD. V PROTEA MOTORS, WARRENTON AND ANOTHER 1973 [31 S.A. 685 

[A] AT 691 CI. The requisites for an interim interdict are in 

general [a] a right which, though prima facie established, is 

open to some doubt; [b] a well grounded apprehension of 

irreparable injury; [c] the absence of ordinary remedy [see 

SETLOGELO V SETLOGELO 1914 AD 221 AT 227; ERIKSEN MOTORS CASE. 

SUPRA, AT 691 D-E. 

In regard to a temporary interdict, Corbett J.. as he then 

was, in LF BOSHOFF INVESTMENTS [PTYl LTD V CAPE TOWN 

MUNICIPALITY: CAPE TOWN MUNICIPALITY V LF BOSHOFF INVESTMENTS 

[PTY] LTD 1969 [21 S.A. 256 [CI AT 267 set out in somewhat more 

detail the requisites in the following terms:-

"Briefly these requisites are that the applicant for 
such temporary relief must show 

[a] that the right which is the subject-matter 
of the main action and which he seeks to 
protect by means of interim relief is clear 
or, if not clear, is prima facie 
established though open to some doubt; 

[b] that, if the right is only prima facie 
established, there is a well grounded 
apprehension of irreparable harm to the 


