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The Student Representative Council of the Molepolole College of 

Education, hereafter referred to either as " the Appellant" or 

"the SRC" filed a motion against the Attorney General as the 

representative of the Principal of the Molepolole College of 

Education and the Permanent Secretary in the Ministry of 

Education, referred to as "the Respondent" in October 1993 

seeking reliefs from the High Court for its stated grievances. 

Although the Notice of Motion did not specifically say so, the 



application to the Court was for a declaration of the rights in 

respect of the itemised matters therein. These matters were:-

"1. That the deduction of the sum of P65.00 from 
the subsistence allowances of the students 
of Molepolole College of Education who did 
not take part in the so-called Open Day-
activities is unlawful and of no force and 
effect. 

2. That the denial of a lunch meal to the 
students of Molepolole College of Education 
who did not take part in the so-called Open 
Day activities on the 11th of September 1993 
is inhuman, degrading and unlawful. 

3. That the students who were denied the meal 
are entitled to be compensated by payment of 
the value thereof. 

4. That Regulation 6 (and sub-regulations 
thereunder) of Molepolole College of 
Education is unfair, unreasonable and null 
and void. 

5. That Regulation 6 (and sub-regulations 
thereunder) of Molepolole College of 
Education Regulations is ultra vires Section 
3 of the Constitution of Botswana by reason 
of its discriminatory effect. 

6. Costs of suit. 

7. Further and/or alternative relief. 

The complaint of the appellant, therefore, fell into two distinct 

categories, namely, matters arising out of the Open Day 

activities of the College which took place on llth September, 

1993 (Items 1 to 3 above) and matters arising out of Regulation 

6 of the College Regulations (Items 4 and 5 above). 

The battle between the parties was fought on their affidavits. 

As these affidavits contained not only known facts but 

interpretations of, and inferences derived from, the facts, as 

well as submissions in support of the case made by each party, 
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I feel obliged, in order to give a full picture of what happened, 

to quote estensively from them. 

The facts which formed the basis of the complaint were given in 

the founding affidavit in support of the motion which was sworn 

by Given Khuta, the President of the SRC. The affidavit opened 

with a statement of the right of the appellant to bring the 

motion in these terms: 

"3. The Applicant is the Student Representative 
Council of Molepolole College of Education 
(hereinafter referred to as the SRC) and is 
entitled to sue or to be sued in its name in 
terms of Section 25 of its Constitution 
alternatively in terms of Order 18 Rule 2 
by virtue in existence independently of its 
membership, with perpetual existence and 
capable of owning property in its own right. 

4. The SRC is entitled to bring this 
application on behalf of the students by 
virtue of its Constitution as provided as 
followed:-

4.1. Article 3 (i) 

The SRC shall act for the student 
body as the official organ of the 
student body of Molepolole 
College of Education. 

4.2. The functions of the SRC shall be 
to:-

(i) Represent the students 
in relation with the 
a u t h o r i t i e s of 
Molepolole College of 
Education ... 

(ii) Promote the general 
welfare and interests 
of the students, and to 
co-ordinate the social, 
cultural, intellectual 
and recreational 
activities of the 
students of Molepolole 
College of Education. 
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4.3. Article 4 

Student body resolution 
authorising the institution of 
legal proceedings dully passed in 
terms of the SRC Constitution on 
the 13th September, 1993." 

Obviously, this last statement made in sub-paragraph 4.3 dealing 

with Article 4 of the SRC Constitution was not a direct quotation 

from the Article, but a statement of the fact that a resolution 

was passed, presumably in accordance with Article 4, authorising 

the SRC to take legal proceedings. Nothing much turns on this, 

as a copy of a resolution purporting to be made by the students 

of the College on the given date authorising the SRC to instruct 

attorneys on behalf of the students, was attached to the 

affidavit. 

The founding affidavit then proceeded to give the SRC's version 

of the facts which ground their complaint arising out of the Open 

Day activities of the College. According to the paragraphs of 

the affidavit dealing with the issue, towards the end of the 

second term, presumably, of 1993, the Principal of the College 

intimated that an Open Day may be arranged during the current 

term and asked the students to tell their parents about the 

possibility. The Principal gave no details for further 

directions. When the third term resumed, the Principal intimated 

that the Open Day might be postponed due to the death of the 

Deputy Permanent Secretary in the Ministry of Education. The 

students were never consulted or informed in detail about the 

Open Day so that they could contribute to it. The Open Day 

event did not appear on the College calender, a copy of which was 
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attached to the affidavit. The students only heard on the 

eleventh hour that the Open Day was scheduled for the 11th of 

September 1993. Approximately 400 students, including the 

President and other members of the SRC did not take part in the 

Open Day activities. At lunch time, these students went to the 

dining hall as usual to have their meals. To their surprise, the 

doors of the hall were locked. On enquiry the President of the 

SRC was informed by the kitchen staff that the Principal had 

instructed them, the staff, not to give the students food as a 

form of punishment, for not taking part in the Open Day 

activities. But the students who took part, about 134 in number, 

were given meals, the value of which was given in the affidavit 

as P30.00 for each student. 

The affidavit submitted that the denial of meals to the students 

who did not take part in the Open Day activities was an inhuman 

and degrading punishment, and unreasonable in view of the fact 

that it was imposed without seeking any representation from the 

students concerned. The students, the affidavit claimed, were 

entitled to payment of the value of the meals they were denied. 

By a Memorandum of Agreement made between each student and the 

Government of Botswana, students were entitled to payment of 

boarding fees, which included payment for meals, by the 

Government, therefore they were entitled to meals as of right not 

as a privilege. The withdrawal of meals was done unreasonably 

and arbitrarily without affording the victims any hearing. 
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Further, the affidavit went on, the students were shocked to 

learn that only the students who participated in the Open Day 

activities would be paid their full allowance of P195.00 per term 

to which all students were entitled under the Memorandum of 

Agreement at the beginning of the term. On the 14 th of 

September, 1993 those who did not participate were penalised by 

the withholding of their allowances, and when they were paid 

after the intervention of lawyers, they found that P65.00 had 

been deducted from their entitlement. None of the students whose 

allowance was witheld or reduced was afforded any form of hearing 

either with respect to the charges against him or the nature and 

gravity of the punishment. They were subsequently informed by 

the Permanent Secretary of the Ministry of Education that this 

was punishment for their refusal to participate in the Open Day 

activities. The decision to withhold or deduct the students' 

allowances, the affidavit claimed, was unreasonable, arbitrary 

and unlawful. The College authorities had also acted irregularly 

in that they failed to comply with the procedure set out in the 

College Regulations especially the part relating to discipline 

in several respects which were catalogued. 

As advised by Attorney, the President of the SRC claimed that the 

deduction of students' allowances without their consent or due 

process of law was unlawful and in breach of Sections 3 and 8 of 

the Constitution of Botswana. The decision to reduce their 

subsistence allowance was also ultra vires the Teacher Training 

College Regulations, Statutory Instrument No. 98 of 1978 as 

amended by Statutory Instrument No. 58 of 1990. The affidavit 

also stated that there was general ill-treatment of the students 
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