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The appellant was charged with five counts before Cotran J. in 

the High Court in Francistown. The first count of the indictment 

charged the appellant with murder. The second count charged the 

appellant with stealing a motor vehicle. The third count charged 

that he fraudulently imitated a vehicle number plate. The fourth 

count charged that he obtained petrol by false pretences and 

finally he was charged in the fifth count with burial and 

disposal of a dead body without authority. The appellant was 

convicted of the charges of murder and stealing of the vehicle. 

With regard to the conviction for murder, the learned Judge 

declared himself unable to find extenuating circumstances and 



«• 

sentenced the appellant to death. After the sentence had been 

passed on 22nd August, 1994, the appellant was brought back on 

23rd August to the trial Court in respect of the conviction for 

stealing the day before. The Judge then proceeded to sentence 

the appellant for that offence to three years imprisonment. 

The appellant appealed against the conviction and sentence. As 

the facts on the murder conviction were so intertwined with the 

facts of the stealing of a car, no need arises to state the 

evidence on the two convictions separately. 

The facts which were accepted by the learned trial Judge were 

that the deceased and his car a Nissan Skyline bearing the 

registration number BD 4269 D disappeared from Mahalapye on the 

evening of Tuesday the 27th November, 1990 as darkness fell at 

8 p.m. He was last seen driving the car which also had in it an 

unidentified male person, who when greeted by another passenger, 

did not answer the greeting. The body of the deceased was 

recovered from a well on the following Wednesday afternoon, that 

is on 28th November, by the police under the command of one 

Sergeant Chipalaza in the Thokolo area, some distance away from 

the cattle post where the appellant lived. The dead body had 

been seen in the well earlier that morning by Kholomo Megwe. In 

the learned Judge's view, it was obvious that the deceased had 

been murdered, but the possibility that he had been killed by 

more than one person could not be entirely ruled out. 

According to the State's evidence, the appellant arrived at the 

home of one Shimane Ratekeri at about midnight of the 27th/28th 

November driving a car which was eventually proved to be the 
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Nissan Skyline owned by the deceased. As the deceased's car was 

not found at the well where his body was found the learned Judge 

found that the apparent motive for the murder was the theft of 

the car. On the morning of Thursday 29th November, 1990 the 

police arrived at the Tshabang family home at Mookametsana cattle 

post and found Ditshotlego, the appellant's elder brother and 

Tshabang, the appellant's father there, but the appellant was out 

watering animals at a well close-by. The deceased's Skyline was 

in the Tshabang yard although it bore a different pair of 

registration plates. Instead of the number BD 4269 D, the car, 

at the time it was found in the Tshabang yard, bore the number 

BD 4332 D. That number was false. The road licence disc affixed 

to the Skyline windscreen bore the figures "332" as well as the 

last letter "D". The number plate showing BD 4332 D had obvious 

signs of tampering. 

According to the findings of the learned Judge, the appellant 

when first seen by the police with his cattle at the well near 

his father's home, admitted possession of the Skyline parked in 

his father's yard. He had the keys with which the car was later 

opened and the engine started. On being questioned by the police 

the appellant gave a number of false answers. One such question 

was how he had come by the car. To that question he explained 

that he had borrowed the Skyline from David Thwabi. I pause here 

to recall that David Thwabi was the name of the deceased. At the 

time when the appellant gave this explanation, he did not know 

that the body of the deceased had been discovered. The trial 

Judge took the view that the explanation given by the appellant 
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to the police was false. Further, on being asked by the Sergeant 

about the place where he had borrowed the Skyline from Thwabi, 

the answer the appellant gave was, in Palapye. This, the learned 

Judge thought was also false, as the car disappeared from 

Mahalapye and not Palapye on the evening of the 2 7th November. 

To the question as to the time that the appellant borrowed the 

Skyline from Thwabi in Palapye, the appellant replied that it was 

the afternoon of the previous day, that is, Wednesday the 28th 

November, 1990. By then, of course, the body of the deceased had 

been pulled out of the well. The learned Judge found that it was 

after the Sergeant had told the appellant that he was 

investigating the death of David Thwabi that the appellant 

mentioned the name of Shimane. Apparently the police arrested 

Shimane on the 29th November but released him later. If the 

memory of Shimane is to be preferred, this release was after a 

day's detention, but if that of the Sergeant is preferred, the 

release was after two or three days. 

The learned Judge found that the only evidence which connects 

Shimane with the murder was the finding of a cooler bag belonging 

to the deceased with Shimane, and the fact that Shimane wrote and 

probably also signed a Barclays Bank cheque on a cheque form 

belonging to the deceased with which P60.00 worth of petrol was 

purchased at Machaneng Petrol Filling Station on the 2 8th 

November. It was not clear to the Judge whether the appellant 

told the police that Shimane had the cooler bag or it was Shimane 

himself who had volunteered the information after his arrest. 

But whichever was the case, he found that Shimane was a tainted 

witness, in that Shimane was at least an accessory after the fact 
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to the theft of the car and he was in possession of information 

given by the appellant that the appellant had killed a person. 

But the Judge thought Shimane's conduct in this connection was 

one of a naive rather than a cunning person. 

I must here add that according to the medical evidence, the 

deceased died from haemorrhage due to a gun shot injury to the 

chest. In the view of the Judge all the other evidence he 

accepted pointed irresistibly to the guilt of the appellant. 

The questions raised by Counsel as arising from the appellant's 

appeal were set out in his Heads of Argument as:-

"l. Whether it is the appellant who caused the death of 
the deceased? 

2. Whether the adduced evidence satisfied the standard of 
proof beyond reasonable doubt or whether the appellant 
was merely suspected that he was the one who caused 
the death of the deceased. 

3. Whether the evidence of the accomplice was amp(ly) 
corroborated to support a finding which the trial 
Judge arrived at. 

4. Whether evidence of the investigating officer which 
the court a quo appear (ed) to rely heavily on was 
sufficient and truthful in all respects. 

5. Whether other possibilities do not exist and as such 
it could be unsafe to find that it was the appellant 
who caused the death of the deceased." 

All the questions adumbrated by the appellant may be compressed 

into one comprehensive question namely, whether the appellant was 

proved by evidence beyond reasonable doubt to have murdered the 

deceased. All are based on the facts adduced in proof of the 

charge. No one saw the person who killed the deceased. No one 

saw any person do any bodily harm to the deceased which could 
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have led to his death. The case which the prosecution sought to 

prove was, therefore, based on circumstantial evidence. 

In this appeal, the appellant, through his able Counsel, argued 

that the evidence of important prosecution witnesses could not 

be safely relied upon. One of the witnesses so attacked was 

Shimane Ratekeri, the person who was mentioned by the appellant 

when he was first interviewed by the police. The other witness, 

whose evidence was attacked by Counsel at the material time, is 

the Sergeant who first found and arrested the appellant. 

It will be recalled that Shimane was the person with whom the 

deceased's cooler bag was found two days after the disappearance 

of the deceased, and who admitted to having written the cheque 

for P60.00 on the deceased's cheque form for petrol bought for 

the deceased's car. It will also be recalled that the learned 

Judge found Shimane to be a tainted witness with respect to the 

charges laid against the appellant. The submission made on 

behalf of the appellant was that the Judge should have rejected 

his evidence. But there is no rule that the evidence of an 

accomplice must be rejected in Botswana by a trial court. On the 

contrary, the law on accomplice evidence in Botswana makes it 

possible for a trial court to accept and act on his evidence 

provided certain conditions are satisfied. That law is partly 

statutory and partly developed through judicial decisions. 

Section 240 of the Criminal Procedure and Evidence Act (Cap. 

08:02) provides that:-

"Any court which is trying any person on a 
charge of any offence may convict him of any 
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