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SCHREINER, J. A.:

The appellant was convicted in the Magistrates' Court at
Maun on six counts of stealing as a public servant property of the
State or property which came into his possession by virtue of his
employment, a form of stealing which attracts a special sentence as
provided for in section 276 of the Penal Code {Cap. 08:01). He was
sentenced on Count 1 to four and a half years imprisonment of which
two vears were suspended for three years on condition that he was not
convicted of having committed within that period any offence of which
theft or fraud was an element. On Counts 2 and 3 he received one and
nalf years imprisonment and on counts 4 and 6 nine months., On Count 5
he received two years. All the sentences were to run concurrently so
he would serve an effective two and half years. A further two years

was suspended.



The Appellant appealed to the High Court and the sentence
was altered by making the sentences on each of the six counts four and
a half years to run concurrently from the date of the sentence imposed
by the High Court and by making the suspension conditional upon the
payment by the Appellant of the sum of P9 148.40 being the amount
which was found to have been stolen, Leave to appeal to the Appeal
Court was granted.

The first point taken on behalf of the Appeallant is that
the charges allege that the Appellant stole money which was the
property of the Botawana Government and which had come into his
possession by virtue of his employment, It is said that charges in
this form "duplicitous" in that the special sentence created by
section 276 involves stealing the property of the State or property
which came into the possession of the accused by virtue of his
employment.

Counsel for the Appellant relied upon a statement of Aguda
€¢.J. in the High Court in relation to section 277 which deals with
stealing the property of an employeéer or property which came into the
possession of the accused on account of his empiloyers by a clerk or
servant,

Aguda C.J. in The State v, Bori Nkwe (1974-75) BLR 63

said:

"Section 277 of the Penal Code creates an offence of stealing
with enhanced punishment. Whereas ordinary stealing carries

a maximum punishment of three years imprisonment, if

the offender is a clerk or a servant and the thing steolen is

the property which came into his possession on account of

his employers then he will be 1liable +to seven years
imprisonment. It is clear that an offence under this section
is not disclosed unless the charge against the property stolen
"is the property of his ewployers or it alleges that such
property came into his possession on account of his employment.



I wish to stress that the charge must allege one or the other of
these things if punishment is sought under that section. If
the charge alleges both together then it will be bad for
duplicity. It is quite clear I believe that to be able to
sustain the allegations made on the charge sheet, and in turn
those must have disclosed(sic) an offence under the Section of
the Penal Code under which the charge is laid".

The accused in that case pleaded guilty to charges under
section 277 of the Penal Code and, after the plea, the prosecutor
stated certain facts to the Court which would not have justified a
sentence which was imposed under the section on four of the counts.
On the first count what he said might possibly have been adequate.
The defect was that the prosecutor did not set out by whom the
property was owned or that the property came into the possession of
the accused on account of his employers. The learned Chief Justice
correctly says that failure to prove one of these allegations was

fatal to a conviction under the section.

The Jjudgment then states:-

“"For above reasons the convictions of an offence under
section 277 are set aside".

The "“reasons" would appear cumulatively to be duplicity of
the c¢harges and the failure by the prosecutor to prove the commission
of the offence. Because there were allegations of stealing sufficient
te justify a conviction of theft simpliciter under section 271 for
which a sentence of three years could be imposed the accused was found
guilty under this section and the sentence remained unchanged. It is
clear therefore that the learned Judge did not regard the element of
"duplicity" in the charge as sufficiently material to justify a

finding that the proceedings were a nullity,



There are cases where the setting out in a charge of
alternative means of committing an offence as provided by the Penal
Code may cause confusion and embarrassment to the accused. A simple
example of this would occur when the alternatives are inconsistent and
irreconcilable. An accused person charged with both alternatives in
the same count is entitled to complain that the charge does not
clearly set out the offence he is alleged to have committed to enable
him to meet it. But where the charge, as in this case, is made out in
a manner which does not disloce any inconsistency, then whether it
contains elements of two or more alternative methods of committing the
offence, the charge should not be dismissed as duplicitous. Here
section 276 of the Code which permits increased punishment makes such
punishment possible if the property belongs to the State (employer) or
comes into the possession of the accused by virtue of his employment.
Cases of this type of offence may occur where the property stolen
belongs to the employer. Cases may alsco occur where it does not, but
is brought within the ambit of the increased penalty section because
the accused stolen property which came into his possession by virtue
of his employment., It may, for example, be property which the accused
received on behalf of the employer from a third person for
safe-keeping. The ownership of the property in the two examples lies
in different persons. As theft of the property whether laid in the
employer or the third person is covered by section 276, an accused
person, charged in the case where the ownership lies in different
persons on both legs, may in a situation be entitled to ask what the
prosecution is alleging that he did; and the prosecution in charging
him with stealing property belonging to different persons may be held

not to have given him particulars with sufficient clarity to enable



him to meet the charge.
"Duplicity" is a term used in England and described in

Archbold 43rd Edition paragraph 1.57 as follows:

"The indictment must not be double; that is %o say, no

one c¢ount of the indictment should charge with having

committed two or more separate offences. The rule though

simple to state is sometimes difficult to apply."
The authors then proceed to discuss a number of authorities covering
different aspects of the notion of duplicity showing that it is
riddled with problems and different views and uncertainties. In my
view it would not be to the advantage of the jurisprudence of Botswana
to become involved in the same questions which have been raised and
debated in England and the results of which are set out in the pages
of Archbold containing paragraph 1.57.

But that is not the case here, The charge did state that
the property belonged to the State., That is true. It also added that
this property came into the accused person's possession by virtue of
his employment. In fact, that is also true. There is nothing
inconsistent about the statement cast in this form. The accused
person cannot complain that the charge prejudices or embarrasses him
in his defence. The worst that can be said of the insertion of the
words "which came into his possession by virtue of his employment" in
the charge is that it is surplusage which does not add to or detract
from the minimum information required for the accused to make his
defence. In the circumstances, I think it would be wrong to apply a
doctrine of duplicity which depends not so much on the substance of

the meaning of the charge but on a technical or mechanical operation

of a set of rules to it. That is why, with regret, I would not follow






