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IN THE COURT OF APPEAL OF BOTSWANA 

COURT OF APPEAL CIVIL APPEAL NO. 1 OF 1994 

In the matter of: 

MOSIMANEGAPE NTLATSENG APPELLANT 

AND 

THE ATTORNEY GENERAL RESPONDENT 

MR. ATTORNEY T. JOINA FOR THE APPELLANT 
MR. ATTORNEY MOENG FOR THE RESPONDENT 

J U D G M E N T 

CORAM: T . A . AGUDA, J . A . 
LORD N. WYLIE, J.A. 
J.H. STEYN, J.A. 

STEYN J.A. 

Appellant was the Plaintiff in the Court below in an action 

for damages arising out of a motor vehicle accident which took 

place on the 11th of January 1991 on the old Lobatse Road, 

Gaborone. The collision occurred between a Combi driven by-

Appellant (referred to as Plaintiff) and a Cressida motor-car 

driven by one GABRIEL MATOME. 

The only question before us is to determine whether the 

Court a quo was right in dismissing Plaintiff's claim on the 

ground that it failed to establish that the cause of the 

collision was the negligence of the said MATOME or that his 

negligence had contributed therto in one or more of the respects 

alleged in the pleadings as elucidated in evidence. 

The facts before the Court a quo are summarised by 

Barrington-Jones J who presided at the hearing in the following 

terms: 
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"The plaintiff [PW1] in effect claimed that the 
Cressida had side-swiped his Combi in attempting to 
overtake him; and said although he had witnessed such 
[attempted] overtaking, he does not remember what 
happened thereafter. But in cross-examination denied 
that he had attempted to make a xu' turn on the road 
before the accident. The witness also denied that 
before the accident he had dropped off two passengers 
who had then boarded another Combi. But later on in 
his evidence remembered having stopped earlier at the 
kerbside where he had dropped off two passengers who 
had then boarded another Taxi Combi there, and said 
that this took between 3 0 seconds or two minutes; and 
had then pulled out into the road looking into his 
rear-view mirror as he did so, and observing a Combi 
[recognising its driver as being PW4 George Sebogodi] 
as well as a blue vehicle and also the Cressida all 
behind him at a distance of 5 - 7 kilometres; but then 
noticed that the Cressida was approaching at speed, 
and that after overtaking the Combi and the blue 
vehicle, it had then collided with his own vehicle in 
what the witness believed was an attempt by the 
Cressida driver to overtake his vehicle. 

Whilst PW2 Poloka Mphokodi [who was the conductor in 
Taxi Combi BD 8977] said his vehicle was the third one 
behind plaintiff's Combi, and that the Cressida had 
approached at high speed from behind his vehicle, 
overtaking another vehicle; and in trying to overtake 
the plaintiff's Combi [when the witness states that 
there was another vehicle approaching in the opposite 
direction] had collided with the plaintiff's Combi. 
He also said that at the material time there were 
three Combi's in a line, and that the plaintiff's 
vehicle was travelling straight when the collision 
took place. In cross-examination he said that 
immediately before the collision there was another 
Combi BD3112 between his vehicle and the Cressida. 
But although the witness said they had been following 
the plaintiff's vehicle for some time admitted that he 
had not earlier seen the plaintiff's vehicle stop 
whilst his vehicle had been following it at a moderate 
speed, as contrasted to the fast speed of the Cressida 
. . . "overtaking three vehicles in quick succession" . 
Finally, as a non-driver he estimated the speed of the 
Cressida to be between 160 - 200 kph. 

PW3 Lucas Kenosi [ a pedestrian bystander] said that 
at the material time he had observed a number of 
Combi's [including the plaintiff's Combi] proceeding 
in the direction of the Station; and had then observed 
the Cressida trying to overtake the plaintiff's Combi 
but at that time had noticed a vehicle approaching 
from the opposite direction, and so the Cressida "went 
back" and in so doing collided with the plaintiff's 
Combi. This witness also admitted that he used to 
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have eye problems but said that he could now [and at 
the time of the accident] see well; but admitted that 
he only saw the Cressida as it was attempting to 
overtake the plaintiff's Combi. 
PW4 George Sebogodi [Driver of Taxi Combi BD 3112] 
confirmed the testimony of the plaintiff given in 
cross-examination in so far as he says that earlier 
the plaintiff had stopped and requested him to take on 
his two passengers, and after doing so, the plaintiff 
had driven off; and further averred that whilst still 
stationary the Cressida had passed him at speed before 
he [the witness] had driven back on to the road, and 
had followed the plaintiff's vehicle and the Cressida, 
and had then observed the Cressida overtaking the 
plaintiff's vehicle which was travelling straight when 
he then saw the latter vehicle overturn; adding that 
before the Combi overturned, he had noticed the 
Cressida slide on loose sand on the road; and so 
thought its high speed and subsequent braking, taken 
with loose sand on the road, as well as the fact that 
a vehicle was approaching from the opposite direction, 
had caused the Cressida to collide with the Combi; 
emphasising that the plaintiff's vehicle was in its 
own, lane but the Cressida was in the right hand lane 
overtaking at the time of the collision. 

DWl Bethel Molapisi [Driver of a Vespa Scooter at the 
scene] said that he had first seen the plaintiff's 
vehicle [along with a second Combi] at the side of the 
road dropping off some passengers when the plaintiff 
had driven back on to the road, and had then executed 
a xu' turn in order to proceed in the opposite 
direction ... "right in the middle of the road"; 
adding that at that point in time the Cressida was too 
close to avoid the plaintiff's vehicle and hence the 
two vehicles had collided in the middle of the road 
and had continued over to the right hand side of the 
road. During this period the witness said he was 
about 40-50 metres from the scene of the accident. He 
further said that the speed of the Cressida at the 
material time was what he described as "medium"; and 
pointed out that if the speed of the Cressida had been 
any faster the resultant impact between the two 
vehicles would have been much more severe. It was 
then put to the witness that the plaintiff had not 
made a *u' turn before the accident. To which he 
replied ..." I saw him making a xu' turn in the middle 
of the road"; adding that the plaintiff could not 
safely effect a xu' turn simply because the Cressida 
was too close to his vehicle at that time; and so it 
was his opinion that the Cressida driver was unable to 
avoid the collision since he could not swerve either 
to the left or to the right before the collision. 

DW2 Gabriel Matome [Driver of Cressida BD 8011C] 
confirmed that he had seen two Combi's parked by the 



4 

side of the road, the plaintiff's vehicle being parked 
off the road, and the other Combi on the road parallel 
to each other, and that when he was about 2 0 metres 
away, the plaintiff's vehicle pulled into the verge, 
and then when he was about 13 metres away, the 
plaintiff's vehicle suddenly made a xu' turn, which 
made him realise that they would collide,- and so had 
swerved into the right lane, but at the same time the 
Combi had also turned in the same direction causing 
the witness's vehicle to collide with the plaintiff's 
Combi, hitting the front lower part of the driver's 
door. The witness estimating that his approximate 
speed at the time of the collision was between 40 - 55 
kph, and certainly less than 60 kph. The witness 
further averred that the collision took place in the 
right hand lane of the road, causing the plaintiff's 
vehicle to overturn. The witness explaining in cross-
examination that he could not at that time have 
swerved to the left as there was a ditch and storm 
drain on the left; adding that he had braked two or 
three times, first at 20 metres from the Combi, and 
then at 13 metres. The witness also stated that he 
did not recall having overtaken any other vehicles 
before colliding with the Combi; and said that if 
other witnesses had said he had done so, they would 
not be telling the truth. He also denied that he had 
attempted to overtake the Combi, and contended that he 
was never parallel to the Combi. But he did confirm 
that before the collision there was another vehicle 
approaching in the right hand lane [the same lane as 
himself]; and that the only thing he could then do in 
the circumstances was to swerve to the right; re­
iterating that in view of obstacles to his left, his 
only alternative was to swerve to the right. And he 
pointed out that from his position it appeared to him 
that the Combi in turning in the same direction as 
himself was an attempt by the plaintiff to complete 
the execution of a 'u' turn which he had commenced in 
order to enable him to drive off in the opposite 
direction; and that whilst engaged in that manoeuvre 
he had collided with the Combi in the right hand lane. 

DW3 Jacob Motsokuno [Police Investigation Officer] 
tendered a sketch plan he had made at the scene and 
which had been countersigned by DW2 Matome, and which 
[looking north] depicts both vehicles after the 
accident, the Cressida completely off the road to the 
right, 3.8 metres away from the plaintiff's Combi 
which is shown in the right hand lane of the Old 
Lobatse Road, and the Cressida's skid marks are also 
noted in the right hand lane at a point 13 metres 
behind [and to the south] of the point of impact 
between the two vehicles which is also shown in the 
right hand lane 12.8 metres behind [and to the south] 
of the stationary Combi. This witness also testified 
that arising from the accident he had charged the 


