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The appellant was charged with murder before Barrington-
Jones J. in the High Court. He was on the evidence convicted of
the lesser offence of manslaughter. He was sentenced to 10
years’ imprisonment on the 16th of February, 1994, but the
sentence was made to run from the 1llth of December, 1932, the
date on which he was taken into custody by the police.

The record of the sentence appears in the words:

"It was in the circumstances a shocking thing for the

accused (a well-built man) to do to a moderately built

woman; and I consider a sentence of 10 years’
imprisonment to be condign sentence; but order that

such sentence be reckoned from the 11th December,

1992."

The appellant was then informed of his right to appeal to
this Court.

After this sentence had been imposed and the learned judge

had risen for the morning, he returned in the afternoon of the
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same day, namely the l6th of February 1994, and added this
revision to the record:

"3 p.m. By Court: It is a matter of grave disquiet to

be informed after the rising of the Court that the

accused in this trial does not have a clear record as

indicated to me by Mr. Sebotho this morning before 1

delivered Jjudgment but that he has a previous

conviction for Arson when he was sentenced in Kanye on

the 2nd March, 1993 to 3 years’ imprisonment of which

18 months was conditionally suspended. I therefore

feel bound to vary the terms of the sentence I imposed

this morning by ordering that the sentence of 10 years

which I imposed be made consecutive to any sentence

the accused is currently serving."

The note does not say whether the appellant was present when
this wvariation to his sentence was made. But whether he was
present or not, Counsel for the State concedes that the alleged
previous conviction was neither proved nor admitted as required
by sections 286 and 287 of the Criminal Procedure and Evidence
Act (Cap 08:02). I am of the opinion that it is a misdirection
on the part of a judge to take into account for the purpose of
sentencing a previous conviction which is not proved or admitted
as required by the Act.

This is not all. There are even more disturbing aspects to
this case. The learned judge'’'s purported wvariation of the
sentence was based on some information, the source of which he
did not disclose, which appears to be outside the course of the
normal proceedings in the case. And he accused one Mr. Sebotho
of having misled him by saying that the appellant had an
unblemished record, when in fact he had not. We asked during the
submissions of Counsel in this Court, who Mr. Sebotho was and
were told that there was a Mr. Sebotho who was a State Counsel

in the Attorney-General’s Chambers but his connection with this

case was a puzzle to Counsel appearing before us. The name of
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the State Attorney who had been referred to in the record of the
trial on two occasions was not Mr. Sebotho but Mr. Motsamai. 1In
the circumstances, the identity of the person whose statement led
the learned judge to believe that the appellant had no previous
record is unclear and the source from which he obtained the
information that the appellant had such a record also appears to
be extra-judicial. Nevertheless, the learned judge acted upon
this information in varying the sentence. That in itself is a
serious error.

But the most crucial question which falls for consideration
by this Court is whether the learned judge had jurisdiction to
vary the sentence he imposed. The appellant had been tried,
convicted and sentenced after the trial. At that point in
myview, the learned judge became functus officio. A court
retains jurisdiction over all matters in a case until sentence.
See: R, v, Midhurgt Jugticeg exp. Thompgon [1974) Q.B. 137 and
S (An infant) v. Manchester City Recorder {1971] AC 48l1. The
judge in this case, ceased to have jurisdiction over the case
when he imposed sentence at the end of the trial. The law would
permit him to make formal corrections and obvious errors
appearing on the face of the record in his judgment. But any
"corrections® of substance c¢an only be made in review
proceedings, where a power of review is conferred on the judage,
in which case he would have to follow a prescribed procedure or
such procedure as conforms to the rules of natural justice, or
failing such power, only by an appellate court. The variation
which the learned judge made in this was neither formal nor was

it an obvious error on the record. There is, as far as I know,
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no power in a judge to vary the sentence he himself has imposed
upon a conviction after a c¢riminal trial. And the sentence in
this case was not left for correction by an appellate court.

Consequently, I find myself in agreement with learned
Counsel for the State when he says that the trial judge cannot
properly recall or vary his earlier sentence once the accused
person leaves the dock. The learned judge in my opinion, had no
power to review his own decision. I think that the order varying
the sentence cannot stand and should be cancelled.

On behalf of the appellant, it has been argued that guite
apart from the irregularity in the variation of the sentence, 10
years for a conviction for manslaughter in the circumstances of
this case was too harsh and should be reduced. If the evidence
which the 1learned trial judge accepted at the trial is
considered, the conclusion that this was really an unfortunate
case deserving a relatively lighter sentence cannot be avoided.
The pathologist who conducted the post-mortem examination was of
the opinion that the injuries to the head of the deceased which
resulted in the haemorrhage from which the deceased died could
have been caused by a blow with a blunt instrument, such as the
shoes of the deceased shown to him, when worn and used in a hard
kick to the head. The appellant himgself made a statement which
said that:

"On a Monday when we left a shebeen where we had been

drinking, we went to my girlfriend’s [deceased] place

to sleep. While we were asleep somebody knocked at

the door [of the house] and I asked my girlfriend

[deceased] as to who was knocking. My girlfriend

fdeceased] responded in an abusive way, and I told her

that I was asking so that we c¢ould reach an

understanding. She [then] went out of the yard. I

had to hold her so that she should go back [into] the
yard, but she headed me in the chest. I hit her with







