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IN THE COURT OF APPEAL OF BOTSWANA
HELD AT LOBATSE

COURT OF APPEAL CRIMINAL APPEAL NO, S QF1993
(HIGH COURT CRIMINAL TRIAL NO., F38 OF 1991}

In the matter between:-

SISCO KEDIRENG KING Appellant
and
THE STATE Respondent

Mr. E.VW. Fashole-Luke II for the Appellant
Mr, K. Kapinga for the Respondednt

JUDGMENT

CORAM:- A.N.E. Amissah, JP.
T.A. Aguda, JA.
G. Bizos, JA.
BIZOS JA:-

The appellant a 26 year old male and a trainee teacher was
convicted of murder and sentenced to death by Abocagye J sitting in
Francistown. The deceased was the appellant's lover who died of
asphyxia as a result of suffocation,

The only evidence of the circumstances in which she died is
contained in what is described as a "Confession" which was admitted in
evidence without objection at the trial. 1t was signed in Setswana and
translated into English by the Magistrate who took it Mrs. Ewetse

Malakaila. 1In view of its importance I set it out in full:-

"On the evening of the 13th May 1991, I left for Nswazwi
from Matobo, on foot.

I arrived in Nswazwi at a time past eight. I knocked at
the house of my girlfriend Margaret Moyo. She opened
and I went inside. We exchanged greetings and slept.
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Whilst we were (sleeping) in bed she told me that
during the Easter Holidays she had gone to visit her
sister in Gaborone.

After a while I realised that I had throttled (strangled)
her, Even I don't know why I did so. She had not said

or done anything to annoy me.

When she was silent I went out of the house leaving my
jacket in her room. I left the bag outside.

When I left the place it was after 12 midnight and I
hung around the village.

On the 14th I spent time in the bush in Nswazwi and

slept there. On the morning of the 15th I left for
Matobo.

I arrived in the afternoon and did not go home., In the
evening I went to my aunt's. I did not tell her anything.
She however, told me that the word was out that the
police should be informed should I be sighted.

My aunt left me in her home and went to summon a certain

man an SSG officer. This man came and took me to the Tutume
police. I was detained where I was informed that Margaret
had died."

The appellant gave evidence in his defence. He said that he
left his village Matobo to the deceased's village Nswazwi on a bicycle
to visit the deceased whom he variously described as a lover and a
friend after an arrangement had been made. There was no quarrel nor
even any misunderstanding between them. The day after his arrival and
at about 9 o'clock in the evening they went to bed and had sexual
intercourse., He was asked by his counsel how they went about having
sexual intercourse. He replied that '"the deceased was under and I was
on top." When asked whether or not it was '"fast and furious" he said
it was fast. When they were finished he turned over and slept. In the
middle of the night he woke up when he felt the deceased. She was cold
and stiff. He tried to wake her up without success. He did not know
why she failed to respond. He was confused, he panicked and he ran away

as he had not seen a dead person before. He went into hiding in the




Lad

bush and then to his village where he was apprehended by the police
before he could go to them with his parents.

When he was asked to explain the death of the deceased as the
indications were that it occurred whilst he was with her his answer was
that he did not know what might have caused the death of the deceased.
asked by the learned judge a quo whether he did not press his hand over

the deceased's nostrils or mouth he replied that he could not say

"hecause when you are having sexual intercourse you cannot notice many

things that are taking place.”

Dr. Tiukov Anatoli the pathologist who performed the post

mortem described his findings in his report:-

"The body of female, African, adult, The height is about
170 ¢m. The constitution is normosthenic, the body build
is regular, the degree of nhourishment is moderate, the
skin integument is normal, the external apertures are
clean., There is no any external damage or injury.

Public hair is shaved. The mouth (the lips) is closed.
The tip of the tongue is squeezed between teeth and
bitten up to 0.5 cm. long with haemorrhage in the

muscle. On the mucous membrane of the inner surface

of the upper lip there are multiple petechial haemorrhages.
On the mucous membrane of the inner surface of the lower
lip there are multiple petechial and small spotted
haemorrhages, on the right half of the mucous membrane
of the inner surface of the lower lip there is

abrasion with haemorrhages 1,5 x 1,0 cm. On the

mucous membrane of both eyelids of both eyes (inner
surface of the eyelids conjunctive) there are

multiple widespread asphyxial petechial and mottled
spotted haemorrhages. The mucous membranes of larynx,
trachea aand large bronchi are congested. Inside

trachea and large bronchi there is abundant fine froth.
Under lung pleura there are multiple widespread
petechial and haemorrhagic spots ("Tardiv spots™).

There is marked degree of the congestion and cyanosis

of the inner organs and liquid condition of the blood.

CONCLUSTON
The main reason of death is asphyxia as a result of

suffocation by closure of the nostrils and mouth by hand
or some soft object."




e
|
|
|

L4]

e e —— e eeon — —_———m e rm——— - m ————

It is abundantly clear that there was no injury to the
deceased's throat nor indeed any other external injury that would tend
to show that the statement of the appellant to the effect that "after
a while I realised that I had throttled (strangled) her" was correct.
According te the Oxford Dictionary to "throttle" means “to stop the
breath of (a person) by compressing the throat, to strangle, to kill in
this way." Clearly therefore on the medical evidence the appesllant on
the face of the statement made an admission against himself which was
factually incorrect. The cause of death was suffocation and not
throttling. The Setswana word used by the appellant in his statement
was "kgamile'". There was consensus amongst a number of Setswana
speaking counsel at the bar whilst the matter was being argued that the
word may mean throttle, strangle or suffocate depending on the context
in which the word is used. This may explain how the unfortunate error
crept into the proceedings in the court a quo which led to the appel-
lant's conviction of murder.

The cross-examination by counsel for the state and the questi-
oning of the appellant by the learned judge a quo proceeded on the basis
that there was an admission by him that he had throttled or strangled
the deceased. His explanation that he was told by the police that he
had done s¢ before he made his statement led to his giving evasive and
otherwise unsatisfactory answers.

The learned judge a quo clearly misdirected himself in
holding:

"By the accused's person's confession statement and

the evidence of Dr. Anatoli as to how the deceased

could have been suffocated the prosecution establi-

shed a prima facie case that the accused had strangled

(sic} the deceased to death."

Throughout the judgment there are references to the accused







