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In the matter of:
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Vs
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Mr. B. Setidisho for the Appellant
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JUDGMENT

Coram: A.N.E, Amissah, J.P.:
G. Bizos, J.A.:
W.H.R, Schreiner, J.A.:

B1ZOS, J.A.:

The appellant, a 24 year old soldier, was convicted by the
magistrate of raping Julie Botlhabaphuti an 18 year old school girl.
He appealed to the High Court. The Chief Justice dismissed his appeal
and confirmed the sentence of four years imprisomment and granted the
appellant leave to appeal to this Court.

Mr, Setidisho who appeared for the appellant before us indicated
that if the conviction was upheld, he had no submissions to make in
relation to the sentence.

The appellant who conducted his own defence before the magistrate
admitted that he had intercourse with the complainant but with her
consént‘which is the only issue before us,

The evidence for the prosecution and the appellant was summarised

by the learned Chief Justice,
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"After making love to her I told her that I
smelled an unusual odour from her. She then
replied by saying yes, she had slept with
someone, that it must not worry me because

the body is hers. I assaulted her because her
answer angered me,

She ran away, she said fotsek to me, I chased

her, while I was about to catch her she fell to

the ground. While she stood up she was crying

and I left her to go. On my way to the BDF Camp

I find her crying. I asked her where she was

going, but she didn't answer me. I left her and

proceeded to the Camp, I found her and her sister

at the BDF Camp Gate in Mogoditshane., I was called

by the Military Police. They arrested me. 1 was

™"

told I had raped the complainant,

State to call the complainant's friend Boitumelo who

In an able argument Mr. Setidisho submitted that the failure of

could

corroborate the complainant's evidence of having been pulled away from

the festival was a vital omission which weakens the State case. He

compared the facts in Rex v D and Others 1951(4) SA 450 where there was

evidence of forcible removal of the complainant which was found by

Schreiner, J.A., "to some extent corroborative of her story that she was

raped and did not have intercourse by consent.”

to call one Ofana further weakened the State case.

The evidence of the complainant on this issue is:

One elderly boy came and I reported te him that the
Accused was holding me and that I didn't know why

he was holding me. That boy is called Ofana. Ofana

asked the Accused to leave me, Ofana left, I asked

the Accused to leave me, he refused and threatened
that if T called for help, he would beat me. He
pulled me away, I shouted for help when I did so he

On a similar basis it was submitted that the failure of the State

said he would beat me., He pulled me through the bush,

to an empty house. There were people in the festival,

there was a lot of noice and nobody came to my assis-

tance as I shouted for help. Boitumelo had disappeared

the moment the Accused person took me away."

My reading of this evidence clearly shows that both Ofana and
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Boitumelo were not present during the vital stage when the complainant
was taken away by the accused. Ofana only received a report from the
complainant, It is doubtful whether it would have been admissible. In
the context the sentence "Boitumelo had disappeared the moment the
accused person took me away' really meant that she was not there when
the event occurred. In answer to a question by the accused the
complainant said “when you pulled me I don't know if anybody saw you."
I would therefore hold that there was no failure on the part of the
State to call relevant evidence in support of its case.

It was further argued that there was no admissible,
relevant, credible and independent corroboration of the complainant's
version as is indicated in R v Scarrot (1978) QB 1016 for Scarman L.J.

at 1021,
R v Thomas {1985) 81 C,A.R. 331 and R v Whitehead (1929} 1 WB 99 at 102

where Hewart C.J. said:
"The evidence to be independent must be
extraneous to the witness who is to be
corroborated. A girl cannot corroborate
herself."

Reliance was also placed in the dictum in James v R (1970) CAR 55
that evidence that intercourse took place does not per se show that it
took place without consent.

It was submitted that the evidence tendered by the State as
cororoborative of its case was equally consistent with the appellant's
version that there was consent,

The complainant was examined by the Principal Medical Officer
whose report was admitted without objection from the appellant. His

findings were that the complainant's knees were bruised as were the

fourchette and perineum; that there was a slight haemorrhage and that







