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IN THE COURT OF APPEAL OF BOTSWANA 

Criminal Appeal No. 7/93 
High Court Criminal Appeal" NO. F35/92 

In the matter between: 

DAVID MOLETI TLHOGO Appellant 

and 

THE STATE Respondent 

Mr. B. Mmolawa for the Appellant 
Mr. M.E.C. Mhango for the State 

RULING ON PROFESSIONAL PRACTICE 

Coram: Amissah J.P. 
Aguda J.A 
Bizos J.A. 
Schreiner J.A. 
Puckrin J.A. 

AMISSAH J.P.: 

The Appellant was convicted by Mr. Amstell, Chief Magistrate 

sitting in Francistown, on a charge of unlawful possession of 

habit-forming drugs on 23rd July, 1986. The Learned Chief 

Magistrate considered that the case was more serious than usual, 

because, as he said, "The amount of tablets was absolutely enormous 

and therefore feel that I should distinguish between this case and 

those others where less tablets were involved." He sentenced the 

Appellant to 12 years imprisonment, six strokes and a fine of 

P15.000, in default of payment of which the Appellant was to serve 

a further 3 years imprisonment consecutive to his other term. 

Beyond stating that the Appellant was found driving a vehicle 

in which over 98,000 tablets of methaqualone were concealed near 

the Kazungula Border Post on or about the 26th of November, 1985, 
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and that there was no one else on the vehicle, the facts of the 

case are not of great importance in this appeal. 

The Appellant appealed against his conviction and sentence to 

the High Court. An application for bail pending appeal made on his 

behalf came before Murray J. in December 1986. This was at the 

time that the cases of Desai and Modi v. The State, CA 9/86 and 

Mooi Mbali and Mbulawa v. The State, CA 21/86, and Kgamanyane v. 

The State CA 25/86 (all unreported at the time of writing) in which 

the constitutionality of a mandatory sentence consisting of a 

combination of a mandatory minimum term of imprisonment, a minimum 

fine and corporal punishment under the Habit Forming Drugs Act was 

under challenge before this Court. Murray J. in the circumstances 

admitted the Appellant to bail, obviously, pending the decision by 

this Court in the cases referred to above. The Appellant was, 

thus, released on bail. Those cases on appeal were duly decided in 

a consolidated judgment in February 1987. Mandatory corporal 

punishment in combination with the other minimum sentences under 

the Habit Forming Drugs Act was declared unconstitutional. Save 

for the invalidity of the sentence of corporal punishment imposed 

in this case, as a result of the judgment of this Court, the 

sentence of the Appellant was not affected by this Court's 

decision. 

With the cases before the Court of Appeal decided, there was 

no further justification for delaying the Appellant's appeal on the 

other issues remaining. The Appellant however, did not take steps 

to prosecute his appeal. He continued at liberty on the bail until 

the 15th March 1989 when the appeal was called before Aboagye J. in 
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the High Court. The record of proceedings reads as follows: 

"CORAM: I.R. Aboagye J: 

Mr. Attorney Chadwick for the State/Respondent. 
Appellant and his attorney absent. 
MR. CHADWICK: Mr. Collins who was to appear for 
the Applicant says he has lost contact with his 
client who is on bail since October, 1986. 
COURT: Appeal is struck out. Appellant is to be 
arrested to serve his sentence. 

It will be noted that according to Mr. Chadwick, the 

Appellant's attorney, Mr. Collins, had said that he had lost 

contact with his client since October, 1986. That Mr. Collins had 

lost contact with the Appellant since October 1986 may or may not 

be correct as the Appellant was released on bail by order made on 

the 9th of December 1986. It is to be noticed, however, that the 

Appellant appeared in person on the bail application. Be that as 

it may, nothing of importance turns on this point. It is further 

to be noticed that the order of Court was: "Appeal is struck out. 

Appellant is to be arrested to serve his sentence." That is a 

matter of importance in this appeal. 

Pursuant to the order made by Aboagye J, of arrest, a warrant 

was made out on behalf of the Registrar and Master which correctly 

recited the order of the Learned Judge in that it stated: 

"AND WHEREAS when the case came before the 
the Honourable Mr. Justice Aboagye on 15th March, 
1989 the Appellant did not appear to prosecute 
his appeal and consequently His Lordship Mr. Justice 
Aboagye ordered that the appeal be struck out and 
the Appellant be arrested to serve his sentence." 

However, in the request to the executor of the warrant as to 

what should be done to the Appellant on arrest as a result of the 

Learned Judge's order, the warrant stated that the executor should 
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arrest and receive in custody the Appellant and "bring him before 

the High Court as soon as possible." The warrant in terms, 

therefore, did not comply with the Learned Judge's order. 

The Appellant was duly arrested and sent straight to jail to 

continue serving his sentence. A notice of appeal was filed on his 

behalf on the 16th of June 1992, and a notice of application for 

"readmission to bail pending appeal" was also filed by the 

Appellant himself. The appeal filed was against both conviction 

and sentence. For the moment, attention is confined to the appeal 

against conviction. The grounds for this were: 

"1. The Appellant's constitutional rights were grossly 
violated to the extent that the conviction and 
sentence cannot be allowed to stand. 

2. i) The Learned Magistrate should have acquitted 
the Appellant having regard to the fact that he 
(the Magistrate) found the Appellant's story 
to be reasonably possibly true, 
ii) The Learned Magistrate did not find that the 
prosecution had proved its case beyond a reasonable 
doubt." 

The appeal against conviction on these stated groups was heard 

by Cotran J and was, for reasons given, dismissed. The same 

grounds of appeal against conviction have now been argued before 

us, because the Appellant took the view that the Learned Judge was 

wrong in his decision. 

The nub of the complaint about violation of the Appellant's 

constitutional rights is that he felt aggrieved that upon his 

arrest he was taken not to the Court as the warrant requested but 

to prison and kept there to serve his sentence. Thus, Counsel 

argues on his behalf, that section 5(3)(a) of the Constitution has 

been infringed as he was not brought to Court after his arrest. 
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Counsel further argues that the Learned Judge of the High Court who 

actually heard his appeal, erred in holding that the section had no 

application in his case. Section 5(3)(a) of the Constitution 

provides that: 

"Any person, who is arrested or detained -
(a) for the purpose for bringing him before a court in 
the purpose for bringing him before a court in execution 
of the order of a court, and who is not released, 
shall be brought as soon as is reasonably practicable 
before a court." 

I am in agreement with the Learned Judge a quo that the 

provision has no application to the Appellant's case. It was only 

a technical error which made the request in the warrant require 

that the Appellant be brought before the Court. The order of 

Aboagye J. for the arrest of the Appellant only spoke of the 

Appellant being arrested to serve his sentence. For this order, 

there was every justification as the Appellant had already been 

tried, convicted and sentenced to imprisonment for 12 years. He 

had been allowed bail pending appeal but had not thereafter 

bothered to prosecute his appeal for a period of over two years. 

If the Court had not made the order for his arrest, we have no 

reason to believe that he would have prosecuted his appeal. I am 

also in agreement with Cotran J. when he says that the onus was on 

the Appellant to prosecute his appeal. 

As I earlier said, the fact that the order of Aboagye J. said 

nothing about bringing the Appellant to Court, was noted in the 

recitals of the warrant. It was, therefore, unfortunate that the 

warrant made in execution of the Learned Judge's order spoke of 

bringing the Appellant to Court. His place after conviction and 

sentence was in prison. He had only been let out because the Court 




