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IN THE COURT OF APPEAL OF BOTSWANA 
HELD AT LOBATSE 

In the matter between: 

JOSEPH MOKWENA 

and 

THE STATE 

Mr. S.T. Pilane for the Appellant 
Mr. S. Afful for the State 

Criminal Appeal No. 2/90 

J U D G M E N T 

Coram: AGUDA, JA 
DOYLE, JA 
BIZOS, JA 

BIZOS, JA 

The appellant^ thirty five year old tractor driver was convicted 

by GYEKE-DAKO J of murder without extenuating circumstances and 

sentenced to death for the death of Petrus Jacobus W. Botha 

his employer. He was acquitted of the attempted murder of Wynand 

Botha his employer's fourteen year son. He was also convicted 

and sentenced on four further counts and was sentenced to various 

terms of imprisonment to run concurrently and a fine: 

(1) On Count 3 for theft of one kitchen knife; 
one pair of brown boots; one green suit; 
one floral towel; one blue pillow case 
and 4 cubes of toilet soap - Two years 
imprisonment. 

(2) Count 5 

(3) Count 7 

(A) Count 8 for being in possession of arms, namely, 

for the theft of puma blanket and one bed­
spread - Eighteen (18) months imprisonment. 

for the theft of sixty pula (P60) - Twelve 
(12) months imprisonment. 
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one BSA, 30.06 Musgrave rifle without 
licence - Two hundred pula (P200) 
in default, six(6) months imprisonment. 

He was acquitted on two further counts of housebreaking. 

Objection was taken to the joinder of the various counts 

with the counts of murder and attempted murder before the plea 

was taken. Reliance was placed on the provisions of section 

128(1) of the Criminal Procedure and Act (Cap 08:02) and on 

the practice of not joining other offences to a charge of murder 

lest the accused be prejudiced in his defence on the more serious 

charge. The learned Judge a quo did not rule upon the issue 

raised but reserved the matter for decision after he would have 

heard some evidence to enable him to decide whether or not the 

various offences charged formed or were part of a series of 

offences of the same or a similar character or were founded 

on the same facts. It is not necessary for the decision of 

this case to decide whether or not the objection should have 

been decided on the Indictment as it stood nor whether the charges 

of theft housebreaking and possession of a fire arm ought not 

to have been joined. 

The evidence to prove the charges of housebreaking and 

theft would have been admissable on the charge of murder to 

prove the identity of the accused as the person likely to have 

shot the deceased with the rifle that was probably stolen from 

the deceased's place of residence at or about the same time 

that the articles enumerated in the other counts. 

Even if the other charges were not brought no valid objection 

to the evidence being led could have been taken. Whether or 
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not the other charges ought to have been brought there was no 

prejudice to the appellant in his defence to the charge of 

murder by their inclusion. On the facts of this case as they 

emerged during the course of the trial the housebreaking and 

theft and the appellant's alleged possession of what was stolen 

would have come out. 

The appellant having pleaded not guilty to all the charges 

the State set about to prove his guilt by leading evidence which 

would circumstantially show that the appellant killed the deceased 

and committed the other offences charged. It also took upon 

itself the onus to prove that a confession was freely and 

voluntarily made by the appellant. 

The facts which were either common cause or not seriously 

disputed by the appellant were carefully put together by the 

learned Judge a quo to whom we are indebted. I can do no better 

than paraphrase and summarise them as they are set out in his 

judgment. 

The deceased lived with his family in Ellisras in the Republic 

of South Africa. He was a farmer. He hired the Marakalalo 

farm in Botswana from Pheto Sekgoma who still kept some of his 

personal belongings in one of the two farm houses. In these 

houses were the articles enumerated in counts 3 and 5 of the 

indictment. So was the shot gun identified on count 8 kept 

under lock and key in a large wooden box together with two other 

12 bore shot guns. 

The deceased employed a number of tractor drivers including 

the appellant. The foreman Moses Morapedi and two others Senatla 



Thomas and Japi Kenaope gave evidence for the State. There 

is a dispute between the State and the appellant relating to 

their terms of employment and whether or not there was a dispute 

between the appellant and the deceased on 23 December 1987 as 

to what was owing and whether or not the appellant accepted 

what the deceased was offering. I shall revert to this dispute. 

The deceased's employees were freed of their duties until 28 

December when they were to report at Marakalalo. 

Despite his youth Wynand Botha was found to be a good witness 

by the Court a quo. The statement of the deceased wife Jacoba 

Elizabeth Botha was admitted by consent. According to her the 

deceased took with him a pen-knife produced in Court as exhibit 

"G" and P80 when setting off with Wynand from Ellisras a day 

earlier than planned for Marakalalo farm. 

Wynand Botha said that, he and his father (the deceased) 

set out from Ellisras for the Marakalalo Farm in Botswana in 

the afternon of 27th December, 1987. The deceased spent P20 

out of the P80 he had on him on petrol to fuel the vehicle. 

Apart from the P20 the deceased did not incur any other 

expenditure on the journey. En route to the Marakalalo Farm, 

Wynand says he asked his father to lend him the blue pen-knife 

exhibit "G" to use for cutting his finger-nails. He handed 

back the knife to the deceased after he had made use of it. 

He saw the deceased put the knife exhibit "G" back into the 

pocket from which he drew it. On their arrival at the farm, 

the deceased suggested that they should first go to the cattle-

post in the farm to up pick the two farm-hands namely, Senatla 



Thomas and Japi Kenaope to go and cart certain items from the 

farm to the farm house. They drove directly to the cattle post, 

the deceased driving. His pair of shoes was lying 

on the floor of the vehicle just in front of the driver's seat 

and between the brake and clutch pedals and his seat. After 

collecting the two labourers they drove on a laterite and sandy 

motor road running through the farm. It had rained the previous 

night and dust on the road had settled. The labourers were 

seated at the back in the passenger and or cargo compartment 

of the vehicle while Wynand was seated by his father on the 

passenger seat in the cabin of the vehicle. As they drove along, 

they came to a spot where the road had been blocked with two 

long pieces of logs stretching from one side of the road to 

the other. On seeing this they became curious. Their curiousity 

stemmed from the fact that the vegetation around the area was 

such that it was hard to come by logs of that size. The deceased 

was therefore put on enquiry. He pulled up and ordered the 

labourers to clear the logs from the road. The deceased 

disembarked from the vehicle to look for foot-prints. Wynand 

was the first to discover shoe prints trailing from the spot 

where the road-block had been erected into the shrubs and twigs 

along the road. Wynand recognised the prints as similar to 

the pr in ts of his pair of brown boots kept in the farm-house. 

He drew his father's attention to this fact. It is this pair 

of brown boots which according to the testimony of Assistant 

Superintendent Molefi Dikalanyane and other police officers, 

the accused was wearing at the time of his arrest at Radisele 



Village on the morning of 3rd January, 1988. Wynand and the 

deceased entered the bush, still following the shoe prints. 

He was some few meters behind his father. Suddenly there was 

a report of a gun. The deceased was hit and fell to the ground. 

Wynand made every effort to revive his mortally 

wounded father but to no avail. The labourers had taken fright 

and had run away. Wynand took control of the vehicle, 

turned it around to go and seek help. As he was approaching 

the vehicle a second shot was fired from the direction of the 

first shot that had killed his father and as he was turning 

the vehicle he heard a third shot. He was not struck by the 

shots. He was heading for Machaneng to seek help. He met Finey 

Fourie Johannes Malherbe and Sergeant Chita Mathambo. The Sergeant 

hurried back to get reinforcements whilst the others, after 

seeking out one Vos, went to the spot where the deceased had 

been left by his son. The Police were there before them. 

They were under the command of Sgt. Mathambo who by the 

time of giving evidence had been promoted to the rank of Sub-

Inspector. They found the deceased's body near a pan or pond. 

He had a gun shot wound in the chest. The water cooler earlier 

placed by his son on the deceased's head was still there. The 

Sub-Inspector saw two sets of foot prints near the spot where 

the deceased lay. One set was clearly that of young Wynand. 

The other matched the foot prints near the spot where the 

road block was erected. The prints had been made by shoes with 

a distinctive design on the soles. They led to and away from 

the spot where the deceased lay. The shoe prints led him to 
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