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IN THE COURT OF APPEAL OF THE REPUBLIC OF BOTSWANA

CRIMINAL APPEAL NO. 7/90

In the matter between:

SEBANGO MNGQUIBISA - Appellants
BENSON MNGQUIBISA

VS.

THE STATE - Respondent

Mr. L. Ngcongco & Mr. F. Luke for the Appellants
Mr. S.A. Afful for the State

J UDGMENT

CORAM:

AMISSAH, J.P.,
AGUDA, J.A.,
DOYLE, J.A.

AGUDA, J.A,

| On October 29, 1988 one Kefitlhile Moemisinyana Mmadipudi was, in

company of some friends, walking along an untarred road to Moshupa to watch

ia football match when he was alleged to have been assaulted by both

appellants. Later that night he died in a police cell in Moshupa. The

i first appellant who is about 54 years of age is the father of the second

|
appellant, about 23 years of age. An autopsy was later performed on the

i body of Mmadipudi (hereafter referred to as the "deceased") by a qualified
medical officer., Subsequently the two appellants were charged with the
murder of the deceased. They pleaded not guilty, After due trial, both

were found guilty as charged. The learned trial Judge, having found

| extenuvating circumtances in respect of both appellants, sentenced each

M1



of them to 5 years imprisonment with effect from October 20, 1988, It
iis against the convictions and sentences that the appellants filed
appeals to this Court,

The grounds upon which the appellants want this Court to set aside
their convictions and sentences are as follows:

1. That the learned trial Judge erred and misdirected himself

in law in finding that the provisions of Sections 23, 24 and
25 of the Penal Code were satisfied beyond reasonable doubt.

2, That the learned trial Judge erred and misdirected himself
in not finding that it was necessary to find which of the
appellants inflicted the fatal blow on the deceased,.

3. That the learned trial Judge misdirected himself in fact in
not finding that on the medical evidence it was the
galvanised pipe that had been used on the deceased by the
2nd appellant.

4, That the learned trial Judge erred and misdirected himself
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! in law and in fact.

i
' 5. (A5 to sentence) that the sentences imposed by the trial
; Judge in all the circumstances were grossly excessive,
|

| It is common cause that as the deceased and a friend of his were

Iwalking towards Moshupa on the day in question, that is October 29, 1988
Ethe first appellant drove in a motor vehicle passed them. The deceased
Iwho was under the influence of alcohol uttered some words of vulgar abuse
to the first appellant who had swerved from the road to avoid colliding
with him. The first appellant apparently took serious objection to what

he regarded as an insult, Not quite long after, the first appellant

returned in his vehicle and overtook the deceased and his friend, and

pulled up. Another vehicle driven by the Second Appellant followed closely
and also pulled up. The first appellant asked the deceased why he had
insulted him by the use of vulgar abuse. It was at this point that the
evidence of the appellants became different from that of the prosecution,

According to the first appellant the deceased at that stage threatened
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him with a clenched fist, The first appellant according to his evidence
then came down from his vehicle, got hold of the deceased lashed him with

a sjambok four times. At that juncture, the second appellant suggested

that they, that is himself and the first appellant should take the

deceased to the police station, According to the first appellant the

second appellant brought a rope and they tied the deceased's ankles together
and put him in the second appellant’s vehicle and took him to the police

station. According to both appellants that was all the acts of assaults

that were committed against the deceased by the first appellant that day.
As for the the second appellant, he never hit the deceased. However the
prosecution tendered a large amount of evidence which showed definitely

that the evidence of both appellants that they did no further violence

to the deceased could not be true.
First there was the evidence of a number of persons who were present

at or near the scene of the incidents who gave evidence to the effect

that the first appellant whipped the deceased with sjambok more severely
than was admitted by the appellants and that the second appellant used

; a plece of galvanised pipe to hit the deceased on a large number of

times. Secondly there was the medical evidence that the deceased had 27

abrasions of varying seriousness when the body was examined on

November 1, 1988. Finally there was the evidence of the police who denied
ever assaulting the deceased after he was handed over to them by the
appellants supported by the evidence of a man who shared the police cell
with the deceased on the night of the incident that is October 29-30, 1988,
to the effect that to his knowledge the deceased was never assaulted by
the police.

PWl who was with the deceased at the time of the assault told the
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Court what transpired after the first appellant had come out of his vehicle.

He said:

"The 1st accused then held the deceased's head and got
him into a stooping position and administered thereon
strokes from the sjambok on the back of the deceased....
the first accused stood in front of the deceased, bent
the deceased down towards him and administered the
whip over the deceased's head onto his back.......

The strokes from the sjambok landed heavily at the back
of the deceased......ci0vse

When 2nd accused came from his vehicle to the spot where
the lashing was going on, he was without that piece of
iron...s.sss+...But then 1st accused asked the 2nd accused
to go and fetch that piece of iron from his (2nd accused's)
Dyna truck. I saw the 2nd accused use the galvanised pipe
on the deceased. I saw 2nd accused hit the deceased three i
times with the galvanised pipe. He was hitting the deceased
between the ribs and the waistline and more towards the
back.ieeeoeossnes i

The 1st accused stood watching as the 2nd accused was hitting
the deceased with the iron. I never saw the accused
attempting in any way to stop the 2nd accused from hitting
the accused......covavass

As regards this particular piece of evidence, appellant's counsel
;argued before us, that there was the evidence of some other witnesses
lto the effect that they did not see the second appellant administer the i
fgalvanised pipe on the deceased. However the evidence of severe beatings

by the two appellants was amply corroborated by the medical evidence f
tendered in this case which showed that the deceased suffered 27 abrasions
of varying severity but consistent with the use of both instruments of

beatings as told to the Court by PW1. A few examples of the 27 abrasions
as revealed in the medical evidence will suffice to show conclusively

that the appellants could not be telling the Court the truth when they I
said that all the assaults suffered in their hands were the four strokes

administered to the deceased by the first appellant. The medical evidence

revealed that the deceased suffered among others.

1. an abrasion 3.5 em x 1.5 cm in front of the right ear,
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horizontally placed.
2., an abrasion 1.5 e¢m x 1 ¢m on the prehead in the mid-line,

3. an abrasion 3.8 cm x 2 cm on the left shoulder plate
placed.

4, a curved abrasion 3em x 0.5 cm on the outerside of the
abdomen left side touching the costal margin obliquely
placed.

5, a curved abrasion 7 cm x 1 cm obliquely placed 1.5 cm
below last mentioned injury.

i 6. an abrasion 3.5 ¢m x 2.5 cm on the right knee, vertically
placed.

7. an abrasion 4.5 c¢m x 1.5 cm horizontally placed 1 em below
last mentioned injury.

8. an abrasion 4,5 cm x 1 cm on the outerside of the right leg.

an abrasion 1.5 cm x 0.5 ¢m on the outside of the right hip,
oliquely placed.

O

10. an abrasion 2.5 cm x 0.5 cm on the right lumber region of the
! abdomen, vertically placed.

In addition medical evidence revealed a perforation 1.2 cm on the part

iof the intestines known as the jejunun. The cause of death was given as
:peritonitis due to the perforation mentioned and the perforation could
Erhav.lre been caused by a blow with a blunt object, for example, by a fist
by kicks with the foot, or by any other blunt instrument,

There was evidence from a number of police officers that it was the

iappellants that physically assisted the deceased to enter the police
istation at Moshupa police station; that he was unable to stand on his
feet; that there was only one detention cell at that police station; and
that the deceased and another person were locked up in that cell on the
night of October 28 - 29, 1988, The other detainee who shared the cell
with the deceased that night gave evidence as per paragraph 3 as follows:

"After I have been incarcerated in the cell, the
police closed the cell,.....fifteeen to twenty

]






