IN THE COURT OF APPEAL OF BOTSWANA HELD AT LOBATSE

COURT OF APPEAL CRIMINAL APPEAL NO. 12/89
HIGH COURT CRIMINAL APPEEAL NO. 1 OF 83

In the matter between:

1. JOHANNES BASSON Appellants
2. THEODORE HERMANSEN

V5.

THE STATE ~ Respondent

Mr. Advocate Camp for the Appellants
Mr. S.A. Afful for the Respondent

CORAM: Amissah J.P.
Aguda J.A,
Doyle J.A.

AMISSAH, J.P.

The appellants, Johannes Basson and Theodore Hermansen, were
charged before the High Court in Francistown with eleven counts made®
up of three counts of attempting unlawfully to cause death contrary
to section 222 (a) of the Penal Code (Cap. 08.01), three alternative
counts of doing an act with intent unlawfully to cause the death of
another contrary to section 222 (b) of the Code, three further
alrternative counts of grievous harm contrary to section 235 of the
Code, one count of acts prejudicial to the safetv or interest of

Botswana contrary to section 3 (¢) of the National Security Act, 1986



(R

and one count of unauthorised use of (Government vehicle contrary to
section 6 (1) (b) of that Act. Hermansen alone was charged with making
or conpiving at the making of a false statement in a document contrary

to section 6 (1) (c) of the National Security Act 1986.

At the beginning of the trial, there was a third accused, one
Barry Jean Vivier, who was charged with harbouring contrary to section
8 of the National Security Act. Upon a preliminary objection taken
on his behalf at the commencement of the trial the count on which he

was charged was quashed. So he was discharged.

At the end of the trial the two appellants were acquitted and
discharged on all the counts they faced except the three counts relating
to causing grievous harm., On two of these, they were convicted of
the offences as charged. On the third, they were convicted, not of
causing grievous harm, but, of the lesser offence of assault occasioning
actual bodily harm under section 252 of the Penal Code. The appellants
were each given sentences ranging from 3 years imprisonment on the
least serious of the three offences to 10 years on the most serious,
together with strokes ranging from 3 to B. All the sentences were
to run concurrently. In effect, therefore, each of the appellants
had a sentence of 10 years imprisonment with 8 strokes of the cane

to bear.

The appellants have appealed against both their convictions and
sentences, I shall henceforth restrict myself to the three counts

on which the appellants were convicted and sentenced.

It was not the case of the prosecutien that the harm inflicted
on the victims of the crime was done directly by the appellants
themselves. It was the case of the prosecution that the two appellants
together with others not before the court had acted with a common
purpose to commit an unlawful act, and that the harm was done by the
others. But that by law, such acts done by the others in such

circumstances were the acts of the appellants,



The appellants were arrested in the middle of the night on the
20th of June 1988 at the security road-block on the Lobatse-Gaborone
road about 10 kms. south of Gaborone. They were on their way towards
Gaborone. What led to their arrest will presently be related. But
in the course of the investigation of the case, the appellants made
statements to the police upon caution which were confirmed later before
a judicial officer. As the learned trial judge's decision turned
substantially on these statements, and as one of the main challenges
to it in this Court is an attack on the use he made of them, I shall
reproduce them in full with all linguistic flaws. In his statement,

the 1lst appellant, Basson, said:

"I understood the above cautioning and I wish

to make a statement to explain my involvement.

I Johannes Basson (Kpl) is ar the moment in the
Intelligence Service of South African Defence
Force and my head office is in Pretoria under the
command of Mr. Rowe (001-3931020 Code 0044) but

at present moment I am working for a private
company called ESSEM IM and Exports (011-4620130
Code 3440). The employment is just for a covering
up. Since we are not allowed to be seen visiting
offices. I have been in the service from 1984 and
my force number is 78303237 and currently holding

the rank of Corperal.

On Thursday 16th June, 1988 I received a telephone
call from my boss Mr. Rowe that I must meet him

in the Holiday Inn Hotel in Johannesburg. I went
there and met him there and he said to me that 1 got
a task to do in Botswana. I asked him what rask
that was and he said that I had to take a car into
Botswana. He said to me that he brought the car
with him and Lhat I must registerered the car under
the name of H.J. Smit. Il gave me then a false

passport in the name of l{.J. Smit. He also said to



me a team of 5 men must go to Gaborone and do

a task namely the captured or kill of a man.

That was an active member of the ANC. He was only
named to me as Oupa and I am not sure where he

stay. He also said to me that a man with the name
of Theo would be in charge of the task. Five other
members with the names of Phil, Willie, Teffo, Kas
and John will be the team that will do the task. I
said to him that I don't know Botswana so well and
that he must send another person who knows the area.
He said then to me that I must not worry because I
will be met in Lobatse by a person namely Dirk and
that he knows the roads well and that I must just
follow him. He gave me the R250.00 and also
P30.00, He also gave me a Botswana Telephone Book
and said to me that I must look in it for a business
with which I can make an appointment to go and see
them. I then found the advert of Mr. Masalila in
the bock and phoned him to make the appointment.

The appointment was for Monday.” Mr. Rowe also said
that I must phone him the morning (Saturday) so that
he must tell me if I must go or not. I phoned him
on the Saturday and he said I can go to Gaborone.

I left that Saturday morning and spent the rest

of the day and night on the road in the casino in
Mmabatho Sun. The rest of Sunday I also spend in
Mmabatho and I went through the gate at Ramatlabama
at about 630 that afternoon and went to Lobatse.
There 1 met Dirk at Lobatse and we spent the night
in the Hotel at Lobatse. The next morning I left
for Gaborone to go and speak te Mr. Masalila. Dirk
went to lock for the roads over that we were going
to use that night. I went for Gaborone and went and
speak to Mr, Masalila. From him 1 asked advise of
any type of business that I can maybe open in
Botswana. He said to me that because I am not a

permanent resident of Botswana T cannot open a









