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AGUDA, JA.

The appellant was in November 1985 charged before a Chief

Magistrate in Francistown on a single count of unlawful possession

of habit forming drug, contrary to section 3(1) (b) of the Habit

Forming Drugs Act )Cap 63:04) as amended by Act No. 11 of 1984.

After several adjournments, mainly at the instance of the appellant,the -

charge was fipally read to him in the Court on February 2

bl |

1686. He

pleaded not guilty, and the trizl commenced with the appellant being

defended by Counsel. On the whole the prosecution called six witnesses.

The appellant gave evidence on his own behalf, after which both the

© nrosecuting police officer and the defence Counsel addressed the

Court. In a reserved judgment delivered on march 17, 1%88, the learned



tri#l Magisrrote found the appellant guilty and convicted =im
"accordinglv. After Counsel'S”SUhmiSSions in snitigation of ‘sentence
on behalf of the appellant, the learnéd triai-ﬁagistrate sentenced
the apﬁelléﬁt to 10 years' imprisonment-and a finé of 215,000 as
prescribed by the law. The learned trial Magist;ate taking the view
that he was obliged under the law to.imposelglsentence of éorporal
punishment on the appellant, ordered that he be given B strokes of
the cane if he was certified fit by a medical practitioner.

Attorneys on behalf of the appellant on March 21, 1986 file&
.a Notice of Appeal in due form against both the conviction and
sentence of the appellant by the learned trial Magistrate, TFive
grounds of appeal were filed and they are as follows:

1. The Learned Chief Magistrate erred in failing

to discharge the Accused at the close of the State's
case as the State had failed to prove that the
tablets found in Accused's possession were
"Methaqualone BP otherwise known as Mandrax" or
"Methaqualone BP" or "Mandrax". Indeed the State
evidence of Kruger, the expert, was exactly to the
contrary. The tablets did not fall into any of
these categories.

2. The Learned Chief Magistrate erred in holding
that the letters 'BP" were mere surplussage in the
Act and were a red herring insofar as Appellant's
argument went. The wording of legislative
enactments (particularly penal legislation) cannot
be wished away. :

3. The Learned Chief Magistrate erred in holding
that the prescribed substance was "Methaqualone"
ard not "Methaqualone BP".

4, In anv event, the conviction was against the
weight of the evidence and the -Learned Chief
Magistrate erred in failing to give due and praner
credence to the Appellant's explanation in evidznce,
5. The sertence was unjustly severe in all the
circumstances. D )



.
'

The appeal came before Murrav, .J., sitting in Franciscown in
February 1987. The appellant’ as well as the State were Hoth repre-
sented by learned Counsel. After listening to some arguments from
doth counsel .in the case, Murray, J., instead of deciding the issues
raised in the grounds of arpeal as set down above,decided to refer
to this Court pyrsuant to section 15 of the Court of Appeal Act
the following question:
"When a person is chgrged with possession of
"methaqualone {(BP) otherwise known as mandrax
tablets'" contrary to the prohibition under
Section 3 (1) (b) of the Habit Forming Drugs
Act [Cap. 03:64] as amended and Statutory
- Instrument Number 37 of 1682 is it incumbent
upon the State to prove that either or both
the following matters:-
(a) the relevant substance is methaqualone
in accordance with the criteria laid down
in the British Pharmacopeia; or
(b) such substance is "mandrax"; i.e.a
product containing methaqualone produced
by or under the authority of a person
entitled by law to use the name "mandrax"
on such product?”
Before proceeding further with this judgment I would like
to call attention to one matter of importance. Although the Court
of Appeal Act, section 15, says that -
"4 Judge of the -High Court may reserve for
consideration by the Court of Appeal any
question of law which may arise during any
civil or-criminal proceedings before him",
the High Cour:t should not make it a practice to refer every point
of law, difficult or not, to this Court. The liberty given %o
the High ‘Court to make reference to this court for a decision

on a point of .law should be sparinglv utilised. Whilst the

circumstances in which it will be proper for a Judge of the



‘High Courct to request the Court of Appeal for o decision

under Section 15 cannot pe éxhausti?ély set.down"her;

certain gircuqstapces_readily_cpme to mindf It will be_proper,
for example, to make such é reference when thére are two decisions

of the Court of Appeal which are obviohsly in conflict with each other,

or which cannot be eagily reconciiéd by the Judge 6f the High Court.
Similarly a reference will be proper in order to avoid a delay in arriving
at a final decision in the case. This will be so where a resolution of

a point of law by the Court of Appeal will serve as an effective resolution
of the dispufe before-éhé'H{gh'bouft: Otherwise High Court Judges,.being
judges of a Superior Court of Record,have the responsibility to decide

all issues of fact and points of law in all cases coming before them,

and they must not abandon that responsibility. Any mistakes which

they may make in resolving difficult points of law can alﬁays be

corrected on appeal by the Court of Appeal.

In the present case, before arriving at Ehe decision to refer the
above question to this Court for an answer,Murray, J.,, had given some
indication as to how he would have answered the question himself.

Based upon that indication he in fact released the appellant on
bail. His"Reasons for Reference" to this Court run up to 20 pages
of type-script. This, in my view, is most undesirable. If after
listening to argument from Coun;el, the learned Judge a cuo formed

the opinion that he .ought to refer a point of law for a consideration

of this court, then-he had no business to oroceed to give full
consideration to that same point. His dutv at that stage would be
only to formulate succintly and’ clearly the point of law in respect

of which he required an answer. In this case, Murray J., ended



his 20 page "Reasons for Reference” by saving thar -
"When the Court of Appeal~has resuvived ‘the
question referred it is asked to remit -

. the matter to me either -formally to allow
the appeal or to rule on other aspects

thereof.
He thereupon released the appellant "on bail untii ordered to appear”.
Conditions of the bail were not specified. Nqné of the
difficulties inherent in this approach by the learned Judge a quo
surfaced at the time the the reference came befg}e this court in
July 1987. All that this Court did, after giving fuil consideration
to the matter under reference, was to answer tjie two érms of the
quesion, namely {a) and (%), in the Aégétive. Although Murray, J.,
was in error in saying that he was asking this court to remit the
matter to him, what this Court in fact did was to make aQailable
to him our answers as stated. Having received the answers, the
High Court in Francistown then put the cause on the cause list
for August 19, 1987. As it happened, Murray,'J., vho was still
the Judge in that station was unable to take the case on that
day. There is no indication that it was postponed to any later

date. Some time after August 1987, Murray, J., left Botswana

and ceased to bave the power to execise'judieial functions in ‘this

country.

It does not appear that any further sfép was taken in this
matter until March 13, 1989. Meanwhile another Judge, Aboagye,
J., had been posted to Francis;dth On.that date the Attorrey who
had previously represented the éppellant, Mr, Collins, received a

notice that tne zppeal had been set down for hearing on March 13,

1989. As at that datve Mr. Collins was overseas., However, thne






