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The appellant Hilda Ofetotse was convicted of the murder
with extenuating circumstances of her late husband Edmund
Ofetotse and sentenced to 10 years' imprisonment by Aboagye J.
sitting in Francistowr. She appeals to this Court against the
severity of the sentence imposed on her. The correctness of the
findings of fact both on the merits and on sentence has been
accepted by both counsel for the State and the defence.

Mr. Makhwade who appeared before us for the appellant
submitted that there was an irregularity in that the appellant
was not afforded an opportunity to lead evidence and address the
trial Court in mitigation. That such opportunity was not given
in common cause.

Mr. Chadwick representing the Attorney General correctly in

our view conceded that there was an irregularity. Despite the



abscence of any statutory provision entitling an accused to
address the court in mitigation, there is a well established

rule of practice in the Courts of Botswana, South Africa and
elsewhere whereby the defence is usually afforded the oppor-
tunity of tendering evidence in mitigation and making submissions
to the Court before sentence is passed. This practice is known
to all of us and we intend it to be followed. There was an
irregularity and the sentence cannot therefore stand. OSee also

S v Booysen & Another 1974 (1) S.A.L.R. 333 and S v lLeso &
Another 1975 (3) S.A.L.R. 694, 1In both these cases the sentence
was set aside and the matter was referred back to the trial Court
to hear whatever evidence may be tendered, consider any
submissions that may be made and pass sentence afresh,

Both Counsel in the present case submitted that if the Court
found that an irregularity was committed and the sentence was to
be set aside the matter ought not to be referred back but that
this Court should pass such sentence as it thought fit. It was
alsc agreed between Counsel that the Court would be handed a
document setting out certain further common cause facts to be
taken into consideration in determining the proper sentence to be
imposed,

As almost all the facts in the case were common cause and as
neither Counsel challenged the trial Judge's findings of fact we
have decided that although there was an irregularity we should
not remit the matter but pass sentence afresh to avoid
unnecessary delays, uncertainties and expense,.

The nature of the offence and the circumstances under which






A quarrel then ensued between the couple and

the accused entered her bedroom and fetched a bag and
what looked like a dress. OShe left the house
through the kitchen and fetched some petrol in a
bowl. She took the petrol to the kitchen and lit

a piece of paper. She then entered the sitting-
room, poured the petrol on the deceased from behind
and threw the lighted piece of paper on him. That
set the deceased and the sitting-room in flames.
The deceased managed to run out of the room but he
had got so burnt that he died the next day at the
Jubilee Hospital in Francistown where he had been
taken for treatment the previous night. He died

of shock caused by the burns."”

In her defence the accused denies that her throwing
petrol and the burning piece of paper on the
deceased was done with an intent to kill or to cause
him grievous harm. Her story was that the deceased
had for some time before the fateful evening been
beating and insulting her., On one or two occasions
she had suffered physical injuries at the hands of
the deceased which had necessitated surgical treat-
ment. The attention of the Francistown police was
drawn to that.

On the fateful day she was assaulted and insulted

by the deceased when she returned home from work in
the evening. The deceased accused her of having

been seduced that day by her boy-friend and called
her a prostitute. The insults and asault occurred

in the presence of the two children of the marriage
and she had to escape by running and jumping over

a fence into the adjoining house, She later con-
tacted her friend Joyce Mothup (PW4) on the phone

and they met. She asked Joyce for P2.00 for taxi
fare and she was given P20.00 because Joyce had only
a P20.00 note in her bag. After meeting Joyce the
accused proceeded by taxi to inform her sister (PW2)
and her husband of what had happened between herself
and her husband. It was agreed that she should go
with PW2Z to her house to collect her office keys and
dress for work the next day. According to the
accused, PW2 and her husband would not let her spend
the night with them because they feared the deceased.
She therefore decided to purchase some petrol for her
vehicle, a pick-up, so that after collecting what she
needed from her house she could drive away with her
children. She therefore asked PW2 for a container to
buy petrol and she was given a plastic container -
Exhibit B. She left with PW2 in the taxi and dropped
at a fuel filling station where she bought five litres
of petrol. From the fuel station she walked with PW2
to her house.






