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This application comes before us at the instance of the
Attorney General. He has invoked our jurisdiction under section
331 A of the Criminal Procedure and Evidence Act (Cap 08:02).
That section provides that:

331 A (1) where the High Court, at any stage of
criminal proceedings, gives or makes any decision,
ruling, opinion or statement on or in relation to
a question of law and the Attorney-General has any
doubt as to the correctness thereof, he may submit
that decision, ruling, opinion or statement to the
Court of Appeal and cause the correctness thereof
to be argued before the Court of Appeal on behalf of
the State in order that the Court of Appeal may
determine the correctness thereof for the future
guidance of all courts.

(2) For removing doubts, it is hereby declared
that the application of subsection (1) extends to an
opinion or statement which is not essential to the
determination of any issue.



The reason for this invocation of our jurisdiction lies in
the history of a prosecution of the respondent in the
Magistrate's Court and its aftermath,

The respondent was charged before the Senior Magistrate at
Mahalapye on one count of driving a motor vehicle whilst unfit
to drive through drink or drugs contrary to section 46(1) read
with section 47(ii) of the Road Traffic Act (Cap 08:01). There
were several adjournments, apparently, the greater number at the
instance of the respondent. This may have had some influence on
the course of the case, although the mere fact that one side
succeeds in obtaining more adjournments as compared with the
other is not in itself a mark of virtue which should confer
claims to an equal number of, or any, future adjournments,
however unmerited, on the other side. The parties before a
court are not playing a numbers game. Adjournments should
depend on the reasons for them considered within the context of
the convenience of the Court and the likely prejudice they might
cause to the other party.

The case for the prosecution depended on the evidence of a
technical witness. This witness who had been present on other
days when the case had been adjourned, without his evidence
being taken, was not present on the crucial day when the Senior
Magistrate had warned that all witnesses ought to be present.
The prosecution asked for an adjournment overnight to produce
the witness. The Senior Magistrate declined to accommcdate.

Without the evidence of the technical witness the prosecution’s



case was incomplete. The defence made a sumbission of no case
to answer. The Senior Magistrate upheld it, and acquitted and
discharged the respondent.

The Attorney General then asked for a review. That came
before O'Brien-Quinn, CJ. It was fully argued. The Chief
Justice decided that the Senior Magistrate was, in the
circumstances, wrong in refusing to grant the adjournment and he
remitted the case to the Senior Magistrate to hear the technical
witness and proceed from there. The Senior Magistrate duly did.
The missing evidence was supplied to the prosecution's case,

The Senior Magistrate then convicted the respondent.

But the Senior Magistrate was unhappy with the course the
case had taken and brought it to the attention of Hallchurch, J.
who then reviewed the decision. The Attorney-General complains
that he was not invited to make representations as he should
have. The record before us appear to confirm this. However, on
the face of the legislative provisions, it would appear that
judges of the High Court have the power to review the decisions,
orders etc. of inferior courts and tribunals without necessarily
inviting the parties. Whether it is advisable for them to do so
always is another matter,

The Judge's power to review is rooted in the Constitution.
Section 95(5) provides that:

"(5) The High Court shall have jurisdiction

to supervise any civil or criminal proceedings
before any subordinate court or any court-martial
and may make such orders, issue such writs and

give such directions as it may consider appropriate
for the purpose of ensuring that justice is duly



administered by any such court.”

But the detailed legislation on the High Court review of
subordinate court and tribunal proceedings is spread over a
number of Statutes and instruments. The Magistrates' Courts Act
(Cap 04:04) and the High Court (Review Procedure)

Rules made under the High Court Act (Cap 04:02) spell out

in some detail one aspect of the supervisory role of the High
Court exercised through the review process, That type of review
is often described in short form as the automatic review.

Sections 62 and 63 of The Magistrates' Courts Act provide
that:

"62(1) At the end of every month every magistrate's
court shall forward to the High Court, in such form
as the Chief Justice may from time to time direct, a
complete list of all criminal cases decided by,
pending in or brought before such court during that
month.

(2) The Chief Justice may require separate lists in
respect of individual magistrates or separate lists
in respect of specific grades or groups of
magistrates.

(3) The High Court may, in respect of any case
mentioned in any such list, call for the record and
take any or all such steps and make such orders in
connections therewith as if the case had been
submitted to the High Court for review.

63. Where a Chief Magistrate or Senior Magistrate
imposes a sentence of or exceeding 2 years' imprison-
ment with or without the option of a fine, or where

a Magistrate Grade I or Grade II imposes a sentence
of or exceeding 6 months' imprisonment, with or
without the option of a fine, the Clerk of the Court
shall transmit to the Registrar of the High Court,
not later than one week next after the determination
of the case, the record of the proceedings in the case
together with such remarks, if any, as the magistrate
may desire to append thereto, and with any written
statements or arguments which the accused may within



three days after the sentence supply to the Clerk of
the court, and the Registrar shall, with all
convenient speed lay the same before the judge in
chambers for his consideration and review,”

That review procedure is elaborated in the High Court
(Review Procedure) Rules. Rules2 to 5 state that:

2. Whenever the record of any proceedings in a
criminal case comes before the High Court in
pursuance of section 62 or section 63 of the
Magistrates' Court Act or of the courts’ own
motion or otherwise than on appeal, a judge,
after reviewing such record, may -

(a) confirm, amend or set aside any judgment,
decision or order of any subordinate court
contained therein;

(b) order a new trial of any case heard or decided
in any subordinate court or direct that such new
trial shall be heard in the High Court;

(c) receive further evidence or remit the case

to the court of first instance for further hearing,
with such instructions as te further proceedings
as the High Court may deem necessary; or

(d) impose such punishment, whether more or less
severe than or of a different nature from the
punishment imposed by the court of first instance,
as in the opinion of the High Court ought to have
been imposed by that court:

Provided that a more severe punishment may not be
imposed without the accused having been given an
opportunity of being heard, or represented by
counsel, in open court.

3. Notwithstanding that the High Court is of the
opinion that any point raised on the review might
be decided in favour of the accused, no conviction
or sentence shall be set aside or altered by reason
of any irregularity or defect in the record or
proceedings unless it appears to the High Court that
a failure of justice has in fact resulted therefrom.

4, If in any case on review a judge desires to

have any question of law or fact in such case argued
at the bar, he may direct the same to be argued by
the Attorney-General and by such other person as the



judge may appoint.

5. VWhen a judge has reviewed any proceedings coming

before him and bas doubt with such proceedings,

either in chambers or in open court, he shall endorse

his certificate stating his opinion upon the record

thereof and the said record shall then be returned

to the court from which the same was transmitted or

received, and the judge may, in addition, embody his

opinion in the form of a judgment, if he so desires.”

It would appear that Hallchurch, J. exercised his powers of

review under these provisions. The point was made that having
regard to the sentence imposed upon the respondent, the learned
judge could not have exercised his review powers under
section 63 of the Magistratesa' Court Act. Having read the
section and looked at the sentence, I am bound to agree with
that view. But nothing was put before us which indicated that
the review could not have been done in accordance with
section 62 of the Act. The legislation gives the review
judge very wide powers, But at the same time it leaves certain
questions unanswered. He may confirm, amend or set aside any
judgment, decision or order. He may remit the case to the court
of first instance for further hearing, with such instructions as
to further proceeding as the High Court may deem necessary. Can
he set aside an acquittal? Can he act against the ancient rule
which gives protection from double jeopardy? What would be
wrong if the review judge after setting aside an acquittal
remits the case to the trial court for further evidence to be
taken? Hallchurch, J., thought that was wrong, and for that

reason, upon his review, acquitted the respondent after the

trial Senior Magistrate had upon the direction of O'Brien-Quinn






