
IN THE COURT OF APPEAL 
HOLDEN AT LOBATSE 

Court of Appeal No. 31 of 1986 

In the matter between: 

ATTORNEY-GENERAL Appellant 

and 

1. BASHI DAVIS 1st Respondent 

2. SAPHIS KUKUDI 2nd Respondent 

J U D G M E N T 

Coram: A. N. E. AMISSAH, JA. 
L. DE VAN WINSEN, JA. 
B. A. DOYLE, JA. 

VAN WINSEN, JA: 

In this matter the Attorney-General, acting in terms of Section 

331A (1) of the Criminal Procedure and Evidence Act appeals against 

a decision of the High Court on a point of law. 

It appears that the two Respondents were convicted on 30 January 

1984 by the Senior Magistrate, Mahalapye on a charge of school-

breaking and theft in contravention of section 307(a) read with 

section 276 of the Penal Code. Nothing turns on the convictions 

and it is only on the sentences imposed that this appeal turns. It 

appears from the record that the respondents had both been convicted 

of similar ofences about a month previous to the trial on which the 

sentences presently in dispute were imposed. It appears further from 

the Magistrate's judgment in the present cases that he had sentenced 

1st respondent in the earlier case to imprisonment for 4 years, 2 

years of which he suspended for 2 years. When this case went on 

review the reviewing court added six strokes to the punishment. When 
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the present case came up for trial the punishment of strokes had not 

yet been administered. The Magistrate trying the present case then 

said, addressing 1st respondent: 

"I now sentence you to two years imprisonment for 
this offence, and to six strokes, these sentences 
to be concurrent with the sentences passed last 
month. That means that you will neither serve any 
longer in prison nor receive work strokes than is 
already the case." 

In regard to the 2nd respondent it similarly appears from the 

judgment of the Magistrate that in the previous trial he had been 

sentenced to 2 years imprisonment of which one year was suspended for 

3 years. In this case too, it was ordered on review that he receive 

six strokes with the cane in addition to the prison sentence. The 

reason for the addition of strokes to the prison sentences by the 

reviewing court in the case of both respondents was that section 301 

of the Criminal Procedure and Evidence Act enjoined the imposition 

of strokes for the offences committed by the respondents both in 

respect of the convictions at the previous as well as the present 

trials. 

In the case of the second respondent he had already received 

the strokes imposed on him at the previous trial when he was due to 

be punished for his offence at the present trial. The Magistrate 

addressing the 2nd respondent said: 

"I take the view today, rightly or wrongly, that you 
should not be prejudiced by the fact that you 
have been tried for this offence on an occasion 
seperate from your last trial and so, with a degree 
of hesitation, I sentence you to 2 years imprisnment 
only of which 1 year is suspended for 3 years " 

The sentence was ordered to run concurrently with the prison sentence 

imposed at the earlier trial. The Magistrate was in doubt as to what 

to do about the imposition of the compulsory corporal punishment. He 
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stated that had 2nd respondent not been canned he would, as in the 

case of the 1st respondent, have ordered the corporal punishment to 

run concurrently with that imposed for the earlier offence but he sai 

he could not see "how in law or logic strokes now required to be 

ordered can be concurrent with strokes already administered." He 

accordingly imposed 2 strokes which were not to be administered until 

the matter had gone on review to the High Court. He appealed to the 

latter Court for guidance in a difficult matter. 

The latter Court obliged in a judgment dated 22nd January 1986 

against which the State has now appealed. The Chief Justice in his 

judgment, when the matter came on review before him, stated, inter 

alia,: 

"Having carefully considered the whole question, 
the position, in my view, on the authorities and 
submissions made before me, is that taking Molosi's 
case (1955 (4) SALR 289 (0) and Godfrey's case 
1965 (A) SALR 68 and the logic of the opinions there 
given, concurrent sentences of mandatory corporal 
punishment ought not to be passed when concomitant 
concurrent sentences of imprisonment are passed but 
that one sentence only of corporal punishment ought 
to be passed and that, following from that, if at a 
later trial, sentences of imprisonment ordered to run 
concurrently with those at the first trial are passed, 
mandatory sentences of corporal punishment ought not 
to be passed, whether or not the strokes have been 
carried out, as the one sentence of corporal punishment 
already passed includes any such punishment." 

He went on to add: 

"What that means, in effect, is that as sentences 
of corporal punishment cannot, by their nature, be 
concurrent, and as the intention of the Court in 
the instant case was not to make them cumulative, 
then by logical extension of the opinions expressed 
in Molosi's case and Godfrey's case the one sentence 
of corporal punishment passed in their first case 
would apply in respect of all the offences and, 
thus, a further order of strokes would be superfluous 
and this would be in line with the spirit of section 
30(2) of the Penal Code (Cap 08:01)" 
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î °y-

*-
C 

% 

TO 

% 

V 

^ 

y * 1 

\ 

% 

« 
y* ' 

^ 

% 

. ^ ^ -P ^> •? 
' |J> 

P J . ^ TO, Y»; 

TO, •? v ^ v»: 

q. <\ q. <s_ $i 
•p ^ A ^ 

y ^ 
yS 
O 

%. 

% 

°<° 

V 
% 

\ 
V1 

y ^ 

\ 

X 
y*. 

TO 

°y» 

<r> TO, q , y^ 
v y^ -P 

^s TO <^ 

s <$> '<*• '<* "<> > • * . 
tf>> v TO TO *^ <S . 

O ^ y p ^ " ^ V TO > " ^ ^ °-. w <^ %, < 1 ^ ̂  ^» 
• A C^TO O O y ' - P O 

P 9«^f , ^ "^ *v 
A .. <̂  P , <3. <S* ^ 

"^ ^ . C ^ <1 ^ 
TO "^ > <S -p 
O- y'- d <> O V 

„ V . ^ (J) "p- y^ ^ 

TO •-> <S O 
•? "fe. V y*> 

•p tji u i 
i s V < TO 
d V 

TO y4 1 . 

TO, TO 

TO 

TO 

1> 
•%. 

TO <S 

• p TO 
TO i S 

<S> 
O y ^ 

° y ^ ^ 

0 y*- V 

A ^ "^ 

^ y^ 

TO 
% 

% 
°̂  

X 
TO 

% 

TO 

TO 

% 
% 

TO 

^ 
^ 

\ 
W, 

TO 

% 
^ 

<5> 
y*. § J 

'TO V 

"S 

°«% 

9^ 

V; % 

\ 

% (P 



5 

such provision was made. The phrase "run concurrently" can, 

semantically, only be applicable to a situation where a punishment 

operates from one point of time, its beginning, to a subsequent point 

of time at which it terminates. A punishment consisting of a single 

act performed at a single point of time, as in case of the 

administration of strokes or the payment of a fine, cannot be 

comprehended with the meaning of a phrase such as "running 

concurrently" which denotes an action extending over a period of time , 

Accordingly, the specific limitation in section 297 of the concept of 

concurring to terms of imprisonment raises the clear inference that 

the legislature intended to confine it to the type of punishment 

specifically nominated in that section. 

Indeed in interpreting an identically worded section to section 

297, a South African Court held that in view of the fact the section 

in question only made provision for the concurrency of sentences of 

imprisonment there could be no concurrency in the case of fines. 

Gardner AJA delivering judgment in the Appeal Court in the case of 

Rex v. Sitebe 1934 AD 56 at page 58 said: 

"The Magistrate directed the alternative periods of 
imprisonment to run concurently and in that he was 
quite justified. As to the fine, however, it is 
a little difficult to know what the Magistrate had 
in mind because the section (i.e. the section 
corresponding to section 297 of the Criminal Procedure 
and Evidence Act) does not speak of fines, and, apart 
from the section fines can hardly be conceived of 
as "running concurrently." 

For similar decisions to the same effect see, for example, 

R v. Keizer 1965 (4) SA 204 (S.R), R v. Dignann 1956 (2) SA sq (S.R), 

R v. Mkabels 1959 (3) SA. 954. 

Moreover, if regard is had to the terms of section 301 (1) (e) of 

the Criminal Procedure and Evidence Act it would seem that several 


