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VAN WINSEN, JA:

In this matter the Attorney-General, acting in terms of Section
3314 (1) of the Criminal Procedure and Evidence Act appeals against
a decision of the High Court on a point of law,

It appears that the two Respondents were convicted on 30 January
1984 by the Senior Magistrate, Mahalapye on a charge of school-
breaking and theft in contravention of section 307(a) read with
section 276 of the Penal Code. Nothing turns on the convictions
and it is only on the sentences imposed that this appeal turns. It
appears from the record that the respondents had both been convicted
of similar ofences about a month previous to the trial on which the
sentences presently in dispute were imposed. It appears further from
the Magistrate's judgment in the present cases that he had sentenced
1st respondent in the earlier case to imprisonment for 4 years, 2
years of which he suspended for 2 years. When this case went on

review the reviewing court added six strokes to the punishment. When



the present case came up for trial the punishment of strokes had not
yet been administered. The Magistrate trying the present case then
said, addressing lst respondent:

"I now sentence you to two years imprisonment for

this offence, and to six strokes, these sentences

to be concurrent with the sentences passed last

month. That means that you will neither serve any

longer in prison nor receive work strokes than is

already the case.”

In regard to the 2nd respondent it similarly appears from the
judgment of the Magistrate that in the previous trial he had been
sentenced to 2 years imprisonment of which one year was suspended for
3 years. In this case too, it was ordered on review that he receive
six strokes with the cane in addition to the prison sentence. The
reason for the addition of strokes to the prison sentences by the
reviewing court in the case of both respondents was that section 301
of the Criminal Procedure and Evidence Act enjoined the imposition
of strokes for the offences committed by the respondents both in
respect of the convictions at the previous as well as the present
trials.

In the case of the second respondent he had already received
the strokes imposed on him at the previous trial when he was due to
be punished for his offence at the present trial. The Magistrate
addressing the 2nd respondent said:

"I take the view today, rightly or wrongly, that you

should not he prejudiced by the fact that you

have been tried for this offence on an occasion

seperate from your last trial and so, with a degree

of hesitation, I sentence you to 2 years imprisnment

only of which 1 year is suspended for 3 years ..... "

The sentence was ordered to run concurrently with the prison sentence

imposed at the earlier trial. The Magistrate was in doubt as to what

to do about the imposition of the compulsory corporal punishment. He



stated that had 2nd respondent not been canned he would, as in the
case of the lst respondent, have ordered the corporal punishment to
run concurrently with that imposed for the earlier offence but he said
he could not see "how in law or logic strokes now required to be
ordered can be concurrent with strokes already administered.'" He
accordingly imposed 2 strokes which were not to be administered until
the matter had gone on review to the High Court. He appealed to the
latter Court for guidance in a difficult matter.

The latter Court obliged in a judgment dated 22nd January 1986
against which the State has now appealed. The Chief Justice in his
judgment, when the matter came on review before him, stated, inter
alia,:

"Having carefully considered the whole question,

the position, in my view, on the authorities and
submissions made before me, is that taking Molosi's
case (1955 (4) SALR 289 (0) and Godfrey's case

1965 (4) SALR 68 and the logic of the opinions there
given, concurrent sentences of mandatory corporal
punishment ought not to be passed when concomitant
concurrent sentences of imprisonment are passed but
that one sentence only of corporal punishment ought

to be passed and that, following from that, if at a
later trial, sentences of imprisonment ordered to run
concurrently with those at the first trial are passed,
mandatory sentences of corporal punishment ought not
to be passed, whether or not the strokes have been
carried out, as the one sentence of corporal punishment
already passed includes any such punishment."

He went on to add:

"What that means, in effect, is that as sentences

of corporal punishment cannot, by their nature, be
concurrent, and as the intention of the Court in

the instant case was not to make them cumulative,
then by logical extension of the opinions expressed
in Molosi's case and Godfrev's case the one sentence
of corporal punishment passed in their first case
would apply in respect of all the offences and,
thus, a further order of strokes would be superfluous
and this would be in line with the spirit of section
30(2) of the Penal Code (Cap 08:01)"









