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AJ1ISSAHJ__JA: 

The appellant was convicted of r.i.-rdf.r by liarrinpton-Jones J. 

There was no dispute that he had stf^be' the deceased who had died as 

a result of the stab wound. On the face or the prosecution evidence, 

this wa& a case of homicide corr;itto<" with nn intent to hill or to do 

grievoun ham. Left unanswered, it was clearly a case of murder. 

The appellant gave evidence which su'jsested th«t the stab wound 

was inflicted either in self defence or as a result of an accident. 

These defences were advanced on his behalf by Counsel There were 

also indications from his version of the events that the fatal wound 

was inflicted as a result of provocntion. Although that defence was 

not put forward by Counsel, it v/as raised by the learned trial Judge 

and co'islcierc' la r':l̂ -'.ir to the facts proved by the prosecution. 

The result of this consideration was that the apellant was convicted 
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of murder. 

The learned judge then looked at what extenuating circumstances 

there mi^ht be, concluded there was not such extenuation as would 

enable him substitute any other penalty for the death penalty. 

Accordingly the appellant was sentenced to death. 

Frora this conviction and sentence the appellant has now appealed 

to this Court. With respect to his conviction two submissions were 

made by Counsel on his behalf. One was that there was a possibility 

of self defence which vms not excluded by the >rosecution. The other 

was that there was provocation to reduce the charge of murder to 

nanslaughter. 

To evnltiate these err-tnients a brief reference to the evidence is 

nectary. The appellant live:1 in "<»tlobo Vi!la«p with one Kekgonepile 

'•arurtoatsile as his corranon law wife. The deceased, tfamosarwana Bikao, 

also lived in t''«? safe conpound with -rekonner/rle's dati^hter Vopi. On 

the fatal day, the appellant had returned to the household late in the 

afternoon an- asked that AOV;> *•*. v,il<*; r>hcvld prepare ^cie '^M T•-••<- M"i 

as he was leaving for the cattl? post. I'ek;''r)ri?j11.1e, obviouf.l;, 

suspect?np that the appellant's explanation for wing out -nat ni^ht 

was an excuse for visiting a ;,irl friend, said that .!t was too late 

for the appellant to «o to the cattle post. Come argument must have 

ensued, because r'ek^onegile's uncle, Mosinanemctse who was present was 

drawn into the arrrunent by the appellant, putting Ramosarw.ina's 

position to hi:".. ?Ihereupon Mosinanemctoe nade tie ->ron<"»'̂ r.pTent that 

no woman could tell a husband not to work. 

The deceased at sonrc stap,e in the argument between appellant and 

^ekgonegile had nade the remark that there was nisunderstanding 

between appellant and Kekgonegile. There was some evidence that this 
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remark was made in a loud voice. Apparently it was intended, whoever 

else heard it, for the apellant's ear. TV? appellant did hear it and 

took exception to it. He thereupon advanced in a threatening manner 

on the deceased and tho»re is evidence that the appellant pushed the 

deceased. The deceased also kicked the pppollpnt a couple of ttei. 

the evidence if* not too clear on this point, hut it r.eom3 s.s if there 

was some fight between the two which was broker up by Mosimanomotse 

stepping between them. 

Later the appellant took out an Okani knife which was in the back 

pocket of his trousers, drew out the blade and stabbed the decerned in 

the neck. Thin was after he had said to the deceased that he vould 

hit the deceased vith nomethin£ that r.v.t root, or wordr to that 

effect. According to the Pathologist, fro'f the neck, the direction of 

the stab wound was downward?, and towards mid-line, entering the 

chest cavity, niood gushed out profusely from this wound. 

Mosimanemotse tried to stem it by placing a finger against tb^ wound. 

But by then, as agreed, the appellant hod lost too an-ch blood to 

survive. He died later that day from haemorrhage and shock due to 

the stab injury to the neck and chest. 

Meanwhile the appellant hoc', escaped from the scene. Me vas later 

arrested while asleep that very night in the hone of a woman friend of 

his, in another village. To this woman he had said nothing about 

what had transpired, earlier tiiat evening. 

Some attempt was made to canvns the defence of accident before 

us. But the nature of the weapon, the circumstances of the case and 

especially the position of the wound on the body of the deceased 

dissipated the force of this attempt. 



The case of self defence was built on the elements of the fight 

between the appellant and deceased, and was developed on the lines 

that the appellant was at the point of being overwhelmed by the 

deceased when the appellant drew his knife and stabbed the deceased. 

Of a fight of this nature there was no credible evidence whatsoever. 

And Counsel eventually conceded that there was no evidence to support 

the argument that the degree of force used wa3 necessary on the 

particular case. Yet according to section 18 of the Penal Code a 

person is relieved of criminal responsibility for the use of force in 

repelling an unlawful act, only 

" if the means he used and the degree of force he 
employs in so doing are no more than is reasonably 
necessary in the circumstances.11 

The means used in this case, namely, a vicious Okapi knife, and 

the nature of the wound inflicted bore no relation to any need to 

repel the highest form of the alleged aggression taken on the facts 

given even by the accused. What is more, the learned trial judge did 

consider the defence and gave reasons, which were not challenged, for 

rejecting it. 

The case of provocation was predicated primarily on the remarks 

made by the appellant during the: argument between the appellant and 

Kekgonegile over whether or not the appellant should go to the cattle 

post that evening. Counsel sought to bolster this up with an alleged 

ill-treatment by the deceased of Popi, the daughter of Kekgonegile, 

whom the appellant claimed by custom to be in the position of a 

daughter, '-/hen the appellant made his statement to the Judicial 

Officer before his trial he gave the impression that Popi was present 

at the scene on the day in question and that the ill-treatment, or at 

least an instalment of such treatment, by the deceased took place that 
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very day, just before the transaction leading to the death of the 

deceased. This was a complete fabrication. Ar? stated by nil witnesses 

present that day Popi was not even in the Village. She had been 

stayinr, *t another Village for a while. The ill-treatment of Popi was 

then used as background to the feeling of resentment which the 

appellant Tu.«?t have developed against the deceased, and which in turn 

easily ripened into provocation when the deceased allegedly attacked 

the appellant before the stabbinp,. 

Ever, if this story vas true, «nd tie learned Judge found that it 

was rot, the appellant was ft-.ced with the same problem in respect to 

the relationship ly?'.ween the nature of the provocation and the 

response to it as he faced with the defence of self defence. Section 

210(2) of the ?enal Code provides thr.t the defence of provocation 

"....shall not a-'ply unless the Court is satisfied 
that the act which causes death bears a reasonable 
relationship to the provocation.''' 

It seer?s to me, as it seemed to the trial judge, that the act of the 

appellant conplained of, nar?ely the stnbbins with the Okapi knif?>, 

bore no relationship to the pro'rocation sugge&ted which was capable 

r-f ̂ el.jv'j described <̂? r^a^enable. 

TJirt iudae rejected the evidence of the appellant. The appellant 

had told a story to the Judicial Officer which he totally departed 

from in the witness box. r,1he story in the box also appeared false to 

the jvd^e. Tn the r.ircun'.pancep no one could reproach the judge for 

reject J "c; that avi^nce. I an hound therefore, to conclude that the 

conviction fnr -nurder rtns justified. 

Counsel fr>r the apf-ollant has urged that we shculd set 

•jsidfi the nrntenco of death passed as a result of this conviction. In 

support of this appeal he has canvassed a number of factors all of 
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which vers car.vassed before the learner, t r i a l judge. The l eamc l 

jud/.e congi'icru'' the snh^irsgion^ in the li^-ht cf such well l:nown 

fleet sion?? nr, the ^ ta te v»__. V^tsho''o ^^70(3)^^ 476 and j£lLoAoojne__v_. 

The .State, (f>ot?rt j?f Aneal *'p^v 22 of 1P35) (unreported) and cnire to 

the conclusion that thr» hrlance of factor*" <Mr? not -.«?iph in favour of 

extenuation. I roe no reason why 7 rVnsld dis turb that decision of 

the judye. 

For these rerigoriT the appeal v*:? dismissed. 

I nrree I . A. ^.IT^.S — 

CCdJjM^Lhi \/ltS%JL*~ 

29th June 1987 


