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AMTSSA, JA:

The appeliant was convicted of n.rder by Darrinpton-Jones J.
There was nn disputre that ho hod stathot the deconsed who had died as
a result of the sta® wound, On the tace oi the prosecution evi.dence,
this was a case sf heavizide sormdtrel with san iatent to kill or to do
grievous harn. Left apansvered, it wes clesrly a case of murder.

The appellant cave evidence which susaested thut the stab wound
was inflicted either in self defence or as a result < an accident.
These defences were advanced on his behelf hy Counsei. There were
algso indications from his version nf the events that the fatal wound
wag inflictad as a result of provocatien., Although riwat Jdefence was
not put forward by Counsel, it was raised by the learred trial Jndge
and coasidare” ia relalicn to the {acts proved hy the prosecution.

The result of this consideration was that the apellant weas convicted
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af murder,

The learned judse then looked at what extenuating circumgtances
there might be, concluded Lhere was not such extenuation as would
enable him suhstitute any other penalty for the death penalty.
Accordingly the anpellant was sentenced to death,

From this conviction and sentence the appeliant has now appealed
to this Court., With respect to his conviction two subnisslons were
made by Counsel on Nids hehalf. One was that there was a possihility
of self defence which was not exclnded by the »rosecution. The other
was that there was orovocaticn to raduce the charge of murder to
nanslanghter.

To evaluate these cuoouvents a krief roference to the evidente is
necesary, The appellant lived in Matlaho Viiinex with one Kekgonepile
varvsoatsile aa his common law wife. Tre daceasaed, Ramosarwana Dikao,
also lived in thte aare compound with Tekonnerile’'s daunhter vopi. On
tha fatal Aay, the appellant had returned to the household lata in the
afternnon an’ asked that oo ile aterld ranare =eme Frad fag bim
as ke was leaving for the cattlz prst. Yelpansn 4le, ohviousl
suspécting that the anpellant’s explanation for noing out zuat nicht
was an excuse for vieirin- a irl friend, said that 't was too late
for the appellant to go to the cattle post, Come arguient must have
ensued, hecause Tekponepile's uncle, Yosimanemetse who was present was
dravn into the arpunent by the appellant, puttine Ramosarwwna's
pogition o him, “Thereupon Mosimanemctse made the ~ronnmnaement that
no woman could tell a hushband not to work.

The rAeceased at some stage in the argument between appeilant and
Fekronenile had made the remark that there was rmisunderstanding

hetweon appellant and Kekgonegile, There was some evidence that this



remark was made in a loud voice. Apparently it was intended, whoever
else heard {t, for the apellant's esr. The eppelliant 414 hear it and
toole exception to 1t, i's thereupon advanced in a threatening manner
on the deceased and there is evidence that the appellent pushed the
decearsed, The deceased elso kicked the emnellent a counle of timee,
the evidence is not too clear on this roint, hut 1t reems s 1f there
was some ficht hetween the two which was hroken up hy Mosimanamotse
steppina between them,

Later the anpellant took sut an Jkapl kpife whirh wea in **a bhnck
pocket of hLia trousers, drew out the hlade nnt stabhed the daceqnad in
the neck., '1his was after he had gaild to the deceaszed that he would
hit the deceaand vith pomething that cut pest, or worde to thet
effect., According to the Pathologisr. fror the neck, the direction of
the stab wound was downwards, and towards wid-line, entoring the
chest cavity. Ilood qushed out profusely from this wound,
Hosimanemotse tried to stem it by placiag a finger against the wound,
But by then, ac agreed, the appellant had lost toso much hlood to
survive. Ve died later that day from haemorrhage and shock due to
the stab injury to the nech and chest,

Meanwhile the zsrellant had cscaped fro;m the scene. 'le was later
arreated while zzleep that wery nizht in the kome of s woman friend of
his, in another village, To this woman he hed said nothirg ahout
vhat hed traaspired earlier tliat evening.

Some sttemnt was made to canvns the defence of accident hafore
ug., Tut the nature of the weapon, the clrcumstances of the case and
eapecially the position of the wound on the body of the deceased

dissipated the force of this attempt.



The case of self defence was built on the elements of the fight
between the appellant and deceased, and was developed on the lines
that the appellant was at the point of heinp overwhelmed by the
deceased when the appellant drew his knife and stabbed the deceased.
Of e fight of thias nature there was no credible evidence vhatsoever.
And Counsel eventually conceded that there was no evidence to support
the argument that the degree of force used was necessary on the
particular case, Yet accordins to section 18 of the Penal Code a
person is relieved of criminal responaibility for the use of force in
repelline an unlawful act, only

T

"esessif the means he used and the degree of force he

omploys in so doing are no more than is reasonably

necessery in the c¢ircumstances.’

The means used in this case, namely, a vicious Okapl knife, and
the pature of the wound inflicted bore no relation to any need to
repel the highest form of the alleged aggression taken on the facts
given even by the accused. UWhat 1s more, the learned trial judge did
consider the defence and cave reasons, which were not challenged, for
rejecting 1it,

The case of provocation was predicated primarily on the remarks
made by the appellant durinp tho arsument between the appellant and
Rekponegile over vhether or not the appellant should go to tihe cattle
post that evening., Counsel sougzht to bolster this up with an alleged
111-treatment hy the deceased of Popi, the daughter of Xekponegile,
vhom the appellant claimed by custom to he in the position of a
daughter. VYhen the appellant made his statement to the Judicial
Officer before his trial he gave the impreseion that Popi was present
at the scene on the day in question and that the ill-treatment, or at

least an instalment of such treetment, by the deceased took place that
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very day, just before the transaction leading to the death of the
deceased. This was a complete fahrication. A3 atated by all witnesses
present that day Popi was not even in the Village. She had heen
stayins 2% another Villace for a while, The ili-treatment of Popl was
then used as background tn the feeling of resentment which the
appeliant must have developed apalnst the deceased, and which in turn
easily ripened into provocation when the decensed allegedly attacked
the appellant hefore the stabbing,

Even if this story was ¢rae, and the learned Judze found that it
was rot, the appellant vas {rced with the same problen in respect to
the relationship between the asture of the provocation and the
responze to it as he faced with the defence of self defence. Section
210(2) of the Penal Tode proavides thnt the defence of prevocation
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«+s.shall not a-ply unless the Court s satisfied

that the act which causes Jdeath bears a reasonshle

relationship to the provocation,'

It seems to me, as it seemed to the trial judge, that the act of the
appellant conplained of, asmely the stobbing with the Okapi knife,
hore no relationship to the provocation supgested which was capable
3f bheinsy dageribed ag reracnsdle,

The fudoe rejected the evidence of the appellant. The aprellant
hast told a story to the Jutictial Officer which he totally departed
from in the witness hox, T™he story in the box also appesred felse to
tha jrdce. Tn tha circumeances no one could reproach the judge for
rajectine that avidonee. T am hound therefore, to conclude that the
conviction frr =nrder was justified,

Counzel far the aprellant has urged that we shculd set
aaide the sentencn of death passed as a result of this conviction., In

support of this appeal he has canvassed a number of factors all of






