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At the conclusion of the hearing this Court dismissed 

the appeal but in doing so made it clear that Barrington 

Jones J should not have entered into the merits as to 

whether the Chief Magistrate should recuse himself. It 

was further stated that his finding and that of the 

Chief Justice in refusing the application for leave to 

appeal is not binding on any court and that it is open 
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to the appellant to raise the question whether the 

magistrate should have recused himself, if the 

appellant is convicted, on appeal or review to the 

High Court. In ordering that the case be remitted 

to the Chief Magistrate to continue with the trial, 

the Court made it clear that the Appellant had not lost 

any right to any remedy which he may have as a result 

of the Chief Magistrate's refusal to recuse himself. 

It was intimated that the Court would give reasons 

for its conclusion later and these now follow: 

On the 24th October 1986 a charge sheet was issued 

against the appellant in terms of which he was alleged 

to have contravened Section 324 of the Penal Code, 

the allegation being that he had been in possession of 

a motor vehicle stolen outside Botswana having reason 

to believe the same to have been stolen; alternatively, 

it was alleged that he had received the stolen motor 

vehicle with reason to believe that same had been stolen, 

in breach of Section 321 (1) of the Penal Code. 

Further particulars were requested and supplied and 

his trial commenced on the 14th January 198 7 before 

the Chief Magistrate of Gaborone. He pleaded not guilty. 

The State case against him closed on the 15th January: 

An application was then made on his behalf for his 
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discharge. This application was refused by the 

Chief Magistrate in a judgment of which a precis 

was made and is Annexure "D" to proceedings that 

were brought in the High Court. It was accepted 

by the State as being correct in the High Court 

proceedings, to which I shall presently refer. I 

attach it to this judgment. 

As a consequence of certain statements made by the 

Chief Magistrate during the course of this judgment, 

an application was immediately made for his recusal. 

The learned Magistrate in refusing the application 

for recusal stated: 

"I have considered application carefully -
if any words used in ruling upset accused 
I regret it. The ruling is merely of a 
case to answer - the standards of such a 
ruling and that of judgment are quite 
different. The court felt an explanation 
was due as to why there was a case to answer 
and gave it. 

I am not prepared to recuse myself. No doubt, 
if felt strongly and need arises it could be 
a ground for appeal. 

Accused placed on defence options having 
been explained. 

Proceed." 

The Counsel who appeared for the appellant immediately 

said that the appellant wished to approach the High 
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Court to set aside the magistrate's refusal to 

recuse himself and requested the Court to adjourn 

in order to enable the application to be made. 

The Chief Magistrate acceded to this request. 

The proposed application was duly made and heard on 

the 19th January 1981 by Barrington Jones J. The 

proceedings before the High Court were initiated by 

a Notice of Motion dated the 18th January 198 7. It 

was prayed that the decision of the Chief Magis­

trate not to recuse himself be reviewed and set aside 

and an order be made directing that the criminal 

trial be commenced de novo before a different magis­

trate. An affidavit was filed by the appellant 

and apparently served the same day on the Chief 

Magistrate, to which affidavit the Chief Magistrate 

replied the next day. 

The basis of the review proceedings was that the Chief 

Magistrate's conduct was such as to justify the 

conclusion that he, the Chief Magistrate, had reached 

premature conclusions on vital issues in his case 

which would amount to a failure of justice. The 

appellant stated in his affidavit that he was "driven 

to apply for the relief sought herein in order to 

ensure that justice is not only done but is seen to 
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be done" in the trial against him. 

Barrington JonesJina written judgment delivered 

as expeditiously as the 21st January 1987 refused 

the application. Application was then made by 

the appellant to Barrington Jones J for leave to 

appeal against the judgment, but by written judgment 

dated the 30th January 198 7 this application was 

refused. A further application for leave to appeal 

was thereupon launched by the appellant before the 

Chief Justice in his capacity as a single judge of 

this Court. This application was for leave to 

appeal "in so far as such application may be necessary 

It is stated in the Heads of Argument filed before 

us that the reason for this qualification was the 

appellant's belief that he was entitled as of right 

to appeal to this Court in terms of Section 10(a) 

of the Court of Appeal Act but the application was 

brought as a precaution in the event of this belief 

being ill-founded. 

In a written judgment dated the 16th February 198 7 

the learned Chief Justice dismissed the application 

for leave to appeal. The appellant consequently 

noted the appeal to this Court. Section 10 of 
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Cap 04.01 reads:-

"10. In addition to appeals specifically 
provided for in the Constitution 
an appeal shall lie to the Court of 
Appeal as of right 

(a) from any final decision in any 
proceedings before the High 
Court sitting at first instance; 

(b) from any decision of the High 
Court in the exercise of its 
powers or duties under section 
18 of the Constitution; 

(c) by a convicted person from any 
order of the High Court in the 
exercise of its revisional 
jurisdiction altering a conviction 
or sentence; 

(d) in any case where express provision 
for such appeal is made under any 
written law." 

It was contended by Mr Collins who appeared for 

the appellant that an appeal did lie to this Court 

as of right. Mr Skelemani for the Crown contended 

that when Barrington Jones J dismissed the application 

he was sitting as a Court of Appeal and that 

consequently leave had to be obtained from that Court 

or from this Court for this Court to be seized of 

jurisdiction. I have great difficulty in accepting 

Mr Skelemani's submission, but it is not necessary to 

express a final view on this question because of the 
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conclusion which the Court has come to. The 

question as to whether the decision of the Chief 

Magistrate not to recuse himself was an interlocutory 

one and one that could not be raised at the stage 

at which the trial had reached in the magistrate's 

court was not apparently raised or considered by 

Barrington Jones J nor was it raised or dealt with 

by the learned Chief Justice when he refused leave 

to appeal. This aspect of the matter seems to me 

to be important and should be considered by this Court. 

In Wahlhaus and others v Additional Magistrate, 

Johannesburg and another 1959 (3) SA 113 (A) the 

headnote, which correctly reflects the judgment 

of OGILVIE THOMPSON J A, with whom"" the other 

four members of the Court concurred, reads:-

"While a Superior Court having jurisdiction 
in review or appeal will be slow to exercise 
any power, whether by mandamus or otherwise, 
upon the unterminated course of criminal 
proceedings in a court below, it certainly has 
the power to do so, and will do so in rare 
cases where grave injustice might otherwise 
result or where justice might not by other 
means be attained. In general, however, 
it will hesitate to intervene, especially 
havê 'r'egard to the effect of such a procedure 
upon'the continuity of proceedings in the 
court below, and to the fact that redress 
by means of review or appeal will ordinarily 
be available. And while the attitude of the 
Attorney-General is obviously a material element, 

/ his ... 


