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JUDGMENT

Amissah J.A.:

The Appellant was convicted for murder upon a charge which stated
that on the 2nd of June 1982, at a place near Mokebedi Ward, Lekgolobotlo
Village in the Ngwaketse Administrative Distriet he murdered Moses Binang.
The deceased was Appellant's brother. According to the medical evidence,
death was caused by a fractured skull with resulting haemorrhage. There

were other wounds to the head of the deceased but these were not the

decigive cause of death.

The Appellant had from the beginning admitted to killing his brother.
The only issue at the %trial was whether the Appellant did the act complained
of with malice aforethought within the context of the law, Evidence was

given by two witnesses which indicated that there was very little reason,



if any, for the kxilling. According to these witnesses the deceased had
remonstrated with the Appellant when the Appellant chased away some
children and beat them, The learned Chief Justice who tried the case
accepted this evidence, and as a result concluded that the story put
forward by the Appellant that he had been assaulted by the deceased was
unacceptable. On the basis of this evidence the Chief Justice found that
the Appellant had been angered by the slight remonstration given him by the
deceased, but that this remonstration 4id not amount in law to provocation
and, therefore, the Appellant had killed with malice aforethought as

defined by the law,

The learned Chief Justice hastened to add that by malice aforethought
he did not mean that the Appellant had intended to kill his brother, This
remark had been occasioned by the fact that at the commencement of the
trial, Counsel for the Appellant made an application to the Court to refer
the Appellant to a Psychiatrist for examination as it appeared that the
Appellant was suffering from some mental disease and it was a question
whether he would be able to understand the proceedings before the Court at
all., Of course, this in turn raised the question as to whether the
Avpellant at the time of the incident was suffering from such mental disease
as to deprive him of criminal responsibility for his action at the time the
offence was comnitted. The learned Chief Justice made the necessary order
referring the Appellant to the Mental Hospital at Lobatse for examination
and report by the Psychiatrist as to Lhe Appellantts fitness to plead and

his mental state at the time of the offence and present mental state.

The repvort of the Psychiatrist-Specialist was that the Appellant was
fit to plead and he was rvesponsible for his action at the time of the offence.

The trial therefore proceeded and the defence of lack of responsibility on



account of insanity was denied the Appellant.

He was convicted and sentenced to seven years imprisonment, and an
order was made that he be treated for his epilepsy while in prison. It is

against that sentence that he has, with leave of the trial Court, appealed.

Before coming to that there is one important question which we ought
to deal with, It is a question which affects the issue of guilt or
otherwise of the charge as laid., That guestion arises from the Appellant's

extra curial statement and the manner in which it was treated at the trial.

From the outset of the trial, after the charge had been read and

explained to the Appellant, there was the following exchange:

Accused: I plead guilty though I do
noet plead guilty, he is the
one who caused me to do this,

Judge : I will take it as a plea of
not guilty.

Makwade: (Counsel for the State): My
learned friend wishes to make
some formal admissions.

Dibotelo: (Counsel for the Accused): We
have been locking through the
confession statement and we
are prepared to accept the
confession statement subject
to 2 small alteration, the word
"rubbish" in the Setswana
version it is mentioned as
"magepa" it should read "shit",
with that amendment the Defence
admits the confession statement.

That was how this matter was left. The confession statement was never
formally admitted and was given no exhioit marking. It did not form part
of the record of appeal. Apparently, it was to all intents and purposes
never specifically referred to again in the course of the trial. It was

certainly not referred to in the judgment. That, we think, was unfortunate



because the statement had material which needed serious consideration
egpecially in the lizht of other evidence on record on the question of
whether or not the act of the Appellant was done under such provocation
as the law recognises as capable of reducing a charge of murder to a

conviction of manslaughter,

Counasel for the State before us hag properly conceded that in
accordance with normal practice it was the prosecution which sought to
put the Appellant's extra-curial statement in evidence at the trial, We
also think that upon the admission of a confession not only is the material
in it favourable to the case for the prosecution open for the consideration
of the trial court but that everything in the statement including expla-
nations and other matters favourable to the accused become evidence for

the court's consideration.

This proposition has the backing of well recognized authority. In

fiv, Valachia and Another (1945) AD 826 the Appellate Division of the South

African Supreme Court was faced with the exact issue. Upon a reserved
question on whether a trial court was "justified in holding that it had no
evidence before it uvon which to base a finding of extenuating circumstances"
when there were extra-curial statements made before a magistrate by the
accused persons shortly after their arrest and statemenis made by them
after the close of the evidence led by the prosecution at their preparatory
examination, in which were exculpatory portions in favour of the accused,
that Ceourt held that such statements when admitted at the trial were
evidence and that the trial Court was obliged to give consideration to the
whole, both such portions as were against the accused persons and such as
were in their favour. It was for the trial court to decide what weight

to attach to the statements,



Speaking for the Appellate Division, Greenberg J.A. after citing a

line of Enalish authority in support of the proposition said at page 835:

"eessathe cases which 1 have mentioned

and others which I have seen since

the argument are in favour of the view
that when one party to a suit proves
against the other party a statement

made by the latter then the Court must
not disrezard any portion of such sta-
tement, even though it be in favour of
the party who has made the statement;

it is its duty to weigh the credibility

f such pertion and to give such weight
to it as in its opinion it deserves, and
this applies not only to such portions

as explain the statement, but to
everything in the statement which relates
to the matter in issue. In Rex v, Clewes
(172 E.R.p. 678) the prisoner, who was
charged with murder, made a statement in
writing in which he admitted that he was
present at the murder of the deceased, but
took no part in it. It was ruled that the
confession must be taken altogzether and
is evidence for the prisoner as well as
against him, but still the jury may, if
they think prover, believe one part of

it and 3isbelieve anocther,”

In the circumstances, we took the view that the omigsion to formally
admit the Appellant's confession statement may have disabled the learned
Chief Justice from a proper assessment of the evidence in the case before
him and the omission, therefore, ought to be rectified by us. We accordingly
admitted the statement formally under the powers vested in this Court by

rule 29 (i) of the Court of Appeal Rules (Cap. 04:01).

The case of the prosecution as to the absence of provocation which
was accepted by the learned Chief Justice was substantially made by the
two witnesses who claimed to have seen the Appellant kill the deceased,
One of these was a girl who was too young to be sworn, the other an adult

whose evidence was taken on oath. On the assessment of their evidence the






