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AGUDA, JA
The appellant was charged with the offence of stealing

from & motor vehicle contrary to section 280(¢) ef +“he Penal
Code. Wnen as“ed to plead to the charge before a Chief
Magistrate, he pleaded not guilty. Four witaessca gave
evidence for the prosecution after wnich the appellant :zave
evidence in his own defence. He was later convicted of the
offence and sentenced to prison for i8 months, 9 months of
which were suspended for 3 years., He appealed to the High
Court and his appeal both against conviction and sentence was
dismissed., Later he was granted leave to appeal to this
Court.

The facts of this oase are that om July 7, 1982 the
complainant, 2ne Balu Chamme parked his motor vehicle in his

compound a2t wWhite City, Gaborone, and was admitted into a
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Hospital. He was away for 5 days, and when he came back to
his home he discovered thrat ti:e tool box, the presaure plate
and the release bearing of the vehicle were missing. He then
made a report to the police. Accerding to his evidence "The
value of the stolen property 1s P516.7 According to other
witnesses, the appellant and another person had been found in
the complainant's compound whilst the complainant was in
hospital removing from the vehicle the articles the appellant
was alleged with stealing. When challenged by the witnesses
he had told them that the complainant was his friend and that
it was the cemplainant who had permitted him te remove the
articles, However, in his evidence he alleged that he only
went with another persocn to the complainantts compound, and
that the man took the complainant's spanner. According to
him, he did not kncw the perscen who took him to the complain-
ant's compound but correborated the evidence of one of the
prosecution witnesses who said that she challenged him., On
the whole, the trial Magistrate convicted him of the offence
as charged, and sentenced him, And gs I have said earlier
his appeal to the High Court failed.,

There can be no doubt whatsowver that the accused stole
from the vehicle belongirg to the complainant some of the
parts of the vehicle and some other articles contained therein.
The real problem posed by this case is whether or not such
stealing falls within the compass of Section 280(c) of the
Penal Code under whicn the appellant was charged and convicted.

Section 276 of the Penal Code makes provision for punish-
ment generally for theft; whilst Sections277 to 286 makesg
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provisions in respect of special types of stealing considered
t0 require more severe pukisbments., Section 280 which is tre
one :

/relevant, to this case has the marginal note "Stealing from
the person: stealing goods 1in transit, etc." The relevant
part of that section reeds as follows:

"280., If a theft is committed under
any of the circumstances fcllowing,
that is to say -

(c) if the thing is stolen from any
kind of vessel or vehicle or
place used for the conveyance
or custody of goeods in transit
from one place te another,

the offender is liable to
imprisonment for ten years."

The punishment prescribed under Section 276 is imprisonment
for three years,

The question which arises in this case therefcre is
whether stecling from a motor vehicle parts of that vehicle
or of the articles usually kept in it as necescary fcr the
proper running cf the vehicle, such as a bhox of tools, &
spare tyre etec, would come under tre provision of Section
280(c).

The appellant in this caase was unrepresented by Ccunsel,
but the State Counsel, Mrs. Dambe, filied Hecads of Argument
whict have fairly presented the legal points with clarity and
which this Court has found useful., Mrs. Dambe's conclusion
is that the appellant was wrongly charged and wrongly convice
ted under Section 2&C(c) of the Penal Code. Sre “as asked
this Court to substitute a conviction under Section 276 of

the Penal Code for the one reccrded under Section 280(c),
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citing tne case Tshumunyana Mesie & Anoc. v The State 1977

B.L.R. 47. This case was not brought to the notice of the
Judge who took this c¢ase on appeal although the appellant was
at the hearing represented by an Attorney. In a recent

Review Case, The State v Fatrick weilio & Ano, Review Case

No. 619 of 1984, Jjudgment dated November 7, 1984, the

Chief Justice, sitting as 2 Review Judge cited the Masie case,
Supra, with apprcval and said that tlet case has been followed
in many other cases in recent times,

The ratio decidendi of the Masaie case is shown in the

Report as follows:

"Section 28C{c) of the Pernal Code
applies only to the theft of goods
entirusted to a carrier for trans-
portation and in the possession of
a spzcial owner for carriage or
custody."

Edwards, J. who decided the Masie case quoted with approval
certain dicta from two Malawi cases: Billlat v Regina 1 A.L.R

480 and Livison v Regina 4 A.,L.R. 268, In the first case

Iredgold, CJ. was quoted as saying:

"Subsection (c) would appeer to be
directed against the theft of -oo0ds
entrusted t¢ a carrier for trans-
portation, It is doubtful whrether
it applies to parts of the carrier's
own vehicle,™

And in the second case, Cram J. was quoted as saying -

"Clearly, the obJect is to strike
at the miscrief of stealing goods
which are sut of the careful sur-
veillance of the cwner and in
posseasion of a special owner for
carriage or custody. 3Such goods
can properly be s3aid to be in
transit.”



Firat I would like to say tihat there can be no argument
that the provision cannot apply to parts of the cerrier's
own vehicle, as in this case, This clearly would have
been the end 2f the consideration of this aspect of <this
appeal, but for the fact that it does appear to me that

it is essentizl to make some clarification in respect of
the other aspects of the provision. Again I have no doubt
in my mind that the mischief aimed at by the provision cf
section 280(c) is the stealin: of goods in various states
of trensit. It will include goods stolen from any vessel
or vehicle which is in the actuzl 7»rocess of being used to
transpert such goods from one place to another., It will
also include .cods stolen frow a plece of deposit used for
tre conveyance of the foods stolen from one place to
another., It will also include goois stolen from a rlace
of custocdy of goods in transit from one place tc another,
Witk the greatest respect there is ncthing in the section
which mskes it an essential element of the offence that the
20048 once they are in th~ orocess of transit must have
been entrusted to a carrier or a person other than the
owner ant 1 an not prepared to read that condition inteo
the provicion. It may well be, and indeed it is usual in
such cases, that such 200ds are entrusted to carriers or
persons ¢other than the actual owners of the go0o04s.
However, I cannot see how it can be arjued that stealing
of gcous in transit whick are being transported by the

owner in his own vessel or vehicle does not c¢ome within






