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JUDGMENT

O'BRIEN QUINN, CJ.

The appellant has sppealed againet the sentence of 5 years imprison=-

ment passed on him by Corduff, J, sitting in the High Court at

Francistown on 26th FPedbruary 1964, on a conviction of manslaughter,

The appellant was originally charged with the murder of one
Margaret Kenosi on or about the 13th September 1983 and, after trial,
the learned trial judge wse satisfied that the appellant did kick the

deceaned at least onoe, that the deceased's stomach was bruised and that
the kick was directed at her abdomen, He wvas also estisfied that the
appellant struck the deceased with clenched ijsts:and he rejeoted the
appellant®s evidence that he had been cheastising and disciplining the
deceased in a ool and caloulated manner,

The deceased sustained a three=inch laceration of the liver along
the line of the ocommon bile which led to hasmorrhsge whioch in turn led



to ahook resulting in Ceath,

The learned trial judge said in his Judgment that, from the evidence
of Doctor Sayana, he was satisfied that oonaiderable force would be
required to lacerats the deceased's liver in the way described in the
post~mortem report and thats

®veeees the force involved was oonsiderable and far and away
greater than would be used in administering lawful chastisement.,”

He went on to say that an intention to 4o grievious harm oould
be inferred from the nature of the asssult and the resultant injury and
that the prosecution had established the necessary peng res for murder,
However, he held that it migt be zcoepted from the evidence as a whole
that the appellant was provoked within the msaning of the term given in

sgotion 211 af the Penal Code and that his response to the pwovooation
bore & reasonable relationship to the provocation,

He, trerefore, found the appellant guiity of manslaughter and not
of murder and, after considering that the appellant had seemingly a

disposition tovards violence but that he was not justified in dehaving
in an unrestrained way in reaction to insults, sentenced him to 5 years
imprigonment ordered to commence from the date of his arrest, namely
1ith Septeumber 1983,

On appealy the appellant argued that the sentence was severs in
view of the fact that he was family man who had nobody to look after
or pay the school fees of his minor children and the 6 ohildren of the
deceaged whom be had aleo, now, to loock after., He also urged the Court
to oconsider that he had not intended to kill the deceased, that he was
remorseful for wvhat he had done and that the Court should oonsider

that he was now 57 years of age., He pointed out that he was the sole
bread=winner in the household and that with the drought his presence



was needed to vrovide for the family,

Careful oonsideration was given to his argumentas tut, in view of the
gravity of the offence, and the faot that the learned trial judge had
been, in our view, most lenient in passing a sentencs of 5 years
imprisonment only, and in having given the appellant the benefit of the
doubt on the question of provocation, I decided not to call upon State
Counsel to reply and dismissed the appesl against senience,

The oxder of disnissal wae made yesterday in open Court in the
presence of the appellant and its purport explained %o him,

Written at Lobatse this 4th day of De
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