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FIRELY PUE T 7Y
This le an application for leave to appeal Wy Tutulele Kgwafanse,

It canes before this ocourt in the following vay. On 7th September, 1562
the applicant appeared before & Chief Magistrate sitting at Moohudi
charged on an indiotment containing two coumts jointly with Twotsi
Molefe, Both were charged in ssoh count with stealing stook contrary
to Section 279 as resd with Sectiom 276 of the Penal Code, In the first
ocount theft ¢f a tohamo ox was alleged and in the second theft of a kinnow
ox was alleged, DBoth aocused pleaded not guilty and on 7th Degember,
1982 this aliplicant was convioted on Doth counte, Teotsi Molefe was
oonvicted only on the first oount, Both accused received sentences
totalling 4 yecars effective imprisomment, This applicant’s sentence
was, however, made consecutive to another stock theft sentence vhich
he elaioed would expire at the end of 1984, THhe matiter came before the



Chief Justios by wvay of review on 8th June, 1993 who conf{irmed the decision
of the learned magistate, Thereafter the appli ant and his oowascused
appealed to the High Court, Unfortunately the Hotioe of Appesal) is not
before this court but it is salis $0 assune thet the ap.eal to the

High Couxrt was fnitiated subesquent to the review as that appeal was
disposed of a9 lang ago ar 30th Noveadber, 1503, Vhen che dealt with the
appeal Hannah J, dcclided that the evidanoce against Teotal Molefe was

not strong snough. to establish any umoxe than supploion that he wvas invelved.
The leszned judge therelose- allowed the appeel of Tewotal Molefe against
his ocuvietion,

It is oonvenient to notioe at thic tstage that in this Judgrment
Hannalt J, dsalt fully with the case against the spplicart, ilis
conclusion witsite

*In his julgment, the learnsd Chief Magistraute sccepted

the evidence given by PW6 that it wvag the gsoond appellant

{so the aprlicaci in this court) who bed olaimed the tsinmmo

ox as his own, As it quite clearly was not the seocond appellant's

ox, and as the sevond appellant must have realised ithis fxos

the brand mark, he found the secord appellant gullty of

theft of this ox, In my opinion; no grounds exist for

diadurbing this decislon,sese”

*The leasxned Chief Magistrate slso found a case of

theft had been proved against the second appellant on

count two which alleged the theft of tie Tod ¢x, He

vas satisfied that the second appellant and the first

aprellant had brought this ox to lMoohudl knowing it

was not theirs and he was also satisfisd that the

second appellant had sold it for slaugiter mowing ho

had no right to do so, Again, I can find no reason to

disturt the magistrate’s &ecision 30 far as it ooncerma

the seocond appellant,”

It is quite clear that the leammed julge carefully oonsidered
the evidence and the dsoision of the learned magistrate, This
applicant was however dissatiafied with the decision of Hannsh J, and

he sought leave to appeal to this OCourt on 19th Deocemder, 1983, Hs



set out the following orounds
*I an applying for leave to Court of Appeal om the following

It wvill be ebearved the first two grounds are repetitions of
puare questions of faotp these were odvicusly in the mind of both
ths learned magistrate and of Hannah Jo and they had been specifically
raised in the applicant's weworn statemsnt, Nothing oan possibly
arise on thess grounds in this sourt, MNothing avises out of the omal
subnissions the applicant has wede before this oourt today, 80 far
a8 the thind ground is oonoérned in the notioce of appeal it appears that
the a plicant now protests that he was not allowed to give evidenoce
s he &1d not undsrstand the procedure of the court of trial, This
is noneency, Ignoring this appellant's previous faniliarity with
oourts as shown in his histoxry of conviotions, it is clear to this court
that he must have appreoiated the prooeture at his trial, The
magistrate on ruling thad both scoused had a case to answer auly
axplained to the acoused their rights and their alternative courses
of astion, To this be recorded that .the firet accused said *I
understand oy rightes I will give evidence on oath., No witnsss 40 oall,"



The sppliocant replied "I will malme a statenent fyom the dock. Ko
vitness to call,® Thereafter the first scoused gave evidenve and
doubtless had the applicant wished to give evidence he eould iave asked
t0 4o sos Imstead he elected to muke an tmavorn statement, This Oours
oonsidexs that no complaint osn now be wade ss the applicant had his
chance to give svidenos and freely chose not to do 0.

When the application for leave to appeal was received Yy the
Registrar to this Court the matter wes refermed t0 Isanos Az, J.4,
and by Oxder dated 6th Juns, 1964 he referred this case to the
Full Court for decision without making any ocozrents therean, This
Court does not thexrefore know why the question of lsave was referred
to 1%,

Thexw appears o be no meterial upon whioh leave sbould be granted
and I wvould dismiss the application,
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I agree I, As MAISELS JP,

1 agree Le Ao BAROH 24,



