
IN THE COURT OF APPEAL OF BOTSWANA 

Criminal Appeal No. 8 of 1984 

In the natter between: 

TOURE CHEIK M O H A M E D 

and 

THE ST^TE 

Mr. L. A. Maine for the Appe l l an t 

Mrs. L. I . Darr;be i'or the S t a t e 

Appellant 

Respondent 

CORAM: 

naisels, uiJ 

."Jendy Youn?, •. 
Van '.V in sen, J. 

JEMDY YOUNG, JA 

.'-.t the conclusion of the hearing of thi.cs app 

the Court set aside the sentence imposed by the 

Magistrate and substituted in the follow Lmc terms :-

:used is to pay a F1 000 
or in default of payment to undergo 
six months' imprisonment. In addition 
accused is to serve 16 months' imprisonrr.e 
•.v'ithout t:.c option of a fine. Tr.e 
sentence of imprisonment is to r'cn from 
tne '.-.cite ot thi 
26th May 1983." 

•> ;i r r~ 11 ^ t <_-
c u s e a ' s a r r e s t wmcn w-.s + 

Tr.e following are the reasons for ailo/in- the 

acr.eal to the extent indicated. 



Appellant was convicted in the Court of the 

Senior Magistrate at Francistown of the offence of 

Importing Habit Forming Drugs into Botswana contrary to 

section 3(1)(a) as read with section 9(1) of the Habit 

Forming Drugs Act (Cap. 63:04) as read with Statutory 

Instrument No. J>7 of 1932. The particulars of the offence 

were that on the 23th Kay 1933 at Kazungula border post 

and without a permit appellant imported 6 872 mandrax 

tablets which are habit forming drugs within the meaning 

w of the relative statutory previsions. 

Appellant pleaded guilty. He was sentenced to a 

fine of P1 000 or six months' imprisonment in default of 

payment and to 3 years imprisonment. The sentence was the 

maximum provided in trie Habit Forming Drugs Act„ 

An appeal against sentence tc the High Court 

failed. The judge remarked "peddling drugs is one of the 

most reprehensible crimes" and that traffickers can 

w, "demand exhorbi*ant prices." 

Appellant ncv, appeals to tnis Court. 

The facts are that the aaaeilant is a young man cf 

71 years, married with one child of four years. He is a 

citizen of Zaire where he is studying tc be ar, electronics 

engineer. Appellant and his family were on tr.eir way to 

Gaborone to visit appellant's elder brother who is the 

N i g e r i a n Hi h C omm i s a i c no- r t o a o t s \v •-:n;-- . A t Lu s -'- k a h n m e t 
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certain unnamed persons who supplied him with the raandrax 

tablets at a price of KA70 but informed him that at 

Gaborone he would meet South African whites who would 

take over the tablets at a figure of P800. Appellant 

agreed. He arranged with one Zulu who owned a motor car to 

convey him and his family to Francistown at a hire of 

P500. Unbeknown to Zulu, in appellant's luggage were hidden 

mandrax tablets. Cn the 28th May 1983 they crossed the 

border and went to Francistown. At some point Custr.ms 

Officials discovered the mandrax tablets in the car and 

the drugs as well as the car were impounded. Appellant 

had no permit to import the drugs. 

In his appeal to this Court appellant's complaints 

are, compendiously: 

1. That the imposition of the maximum 
sentence was not justified. 

2. That both the Senio." Magistrate 
and Cord:...if J in the High Court erred 
in giving weight to their personal 
views on the evils of drug trafficking 
and its incidence in Botswana which evils 
and incidence were not orcv<?d in evidenr.e . 

I:\ his judgment on sentence the .Senior Magistrate 

"In the instant case we are concerned with 
the importation of 6 872 mandrax tablets. 
The accused, originally one of 7 has 
pleaded guilty. In facts disclose his 
motive for profit ir. disposing of these 
tablets with.n Botswana. Toddling drugs 
is one of the most reprehensible crimes. 
Ijrugs abuse le--ds to r.isery, ill health 
ard death of the unf crtuna * e vi c i t i m? 
' i *"* i ' cr c~ ,̂ v • . *- ~ - "• — ~ ~ — - ~ ~ - - ~ 
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In this instance the Court is 
aware of the sudden upsuage of this 
offence. The Courts in Francistcwn 
here dealt with 3 similar offences 
recently. However, in this case, 
a very substantial quantity of tablets 
is involved. 

The penalty is a maximum fine of P1 000 
and 3 years' imprisonment. This, by 
present day standards, is quite 
inadequate when the tremendous profits 
and the Ganger to health caused by 
unscrupulous traffickers is considered. 
I thins--, it is necessary to impress 
upon all persons who might be considering 
it a profitable pastime to indulge in 
this anti-sccial practice, the risks 
involved if they are caught. 

These risks should include the 
imposition of lengthy terms of imprisonment. 
Only in that way can an effective deterrent 
to "this pernicious trade be provided. 
In the circumstances, although accused 
here has pleaded guilty readily, I find 
this is a case to be distinguished 
because of the substantial quantity of 
tab-ets -liscovered 2nd became the ?•. 
here are now obviously dealing with 
organized rackets. Jeterrent sentences 
have to be imposed and hence suitable 
term of imprisonment in this case is 
one of ;' years, even though thc t is the 
maximum provided arc oven thcugh 
*h- accused has pleaded guilty and is 
a first offender. I also feel it is 
appropriate to impose the maximum fine.'' 

In upholding the sentence passed by the Senior-

Magistrate, Corduff J delivered an eloquent indictment of 

he evils of illegal drug trafficking. + V. 

The powers of this Court on appeal against are 

contained in section "3(5) of the Court of Appeal Act 

which reads: 

u 



"On an appeal against sentence, 
the Court of Appeal may, if it 
thinks that a different sentence 
should have been passed, quash the 
sentence passed in the lower court 
and substitute such other sentence, 
whether greater or lesser or of a 
different character than the original 
sentence, as it thinks ought to have 
been passed." 

The question then is, what does this court think 

is an appropriate sentence having regard to all the 

circumstances; and if that sentence differs substantially 

from the sentence imposed by the court below this court 

may intervene. 

The circumstances which call for a deterrent 

sentence are tne following: 

1. Drugs abuse is a serious social 
problem in every country and 
Botswana is no exception. That is 
evidenced by the stiff penalties 
provided in the Habit Forming Drugs 
Act (Cap. 63:04) and reinforced in 
the recent Habit Forming Drugs 
(Amendment )Act 1984, 

2. It is common knowledge that ellicit 
drug trafficking is very prevalent, 
lucrative and difficult to control. 
Those who take part ir. such trafficking 
must therefore expect a determent 
sentence. 

3. Appellant, for personal gain imported 
into Botswana with a view to selling 
to others a substantial quantity of 
the drug mandrax. In short, h« was 
trafficking in mandrax. 

The mitigating feat res flow from 

considerations : 
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Appellant's comparative youth. 

He is a first offender. 

No harm resulted from his venture 
into crime. This is frequently regarded 
as a mitigating factor. 

Appellant pleaded guilty. 

In seeking to protect society the 
court must not lose sight altogether 
of the interests of the accused. 

Maseko 1952 (1) SA (A) at 10.? t it was laid 

down that: 

"important as the factors of deterrence, 
public expectations and prevalence of 
the particular offence undoubtedly are, 
they must not be permitted to weigh so 
severely as to negate other factors .'.hich 
ies. en the gravity of the offence in the 
particular circumstances of the case before 
the Court." 

C ^ ^ f A i n i v i n o*; ^ i 11 (] y™c>v +~ + h i c •*' ~ n o t -i ^ p c; o 

'..here the maximum penalty provided by the legislature is 

appropriate. The maximum penalty is normally reserved 

for the most serious cases, and in the ii;;ht of the 

mitigating factors mentioned above, we do not think that 

this is such a case. Ecth the denio" .Mar istrate and 

Corauff J in the High Court, thought that the penalties 

for drug tra f f ic/.ing under the Habit Forming fJrugs Act 

(Cap. 63:0^) were too low and they resorted tc the device 

of imposing the maximum sentence laic down in thp Act to 

remedy >/hat they sa\v as a weakness in f he .;c t. ••':ut that, 

we think, is a matter for- the legislature :uid not for 

the courts. See now the Habit Forrrir.:: Cru.ts (Amendment) 
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