IN THE COURT Cr

APPEAL, OF BCGTLWANA

riminal Appsal No,

8 of 1984

In the matter between:

TOURE CHEIK MOOaMzD

anpellant

THE STATE Respondent
Mr. L. A. FMaire for the Appellant
rs, L. 1. Dambe icr the 3tate
JUDSIHMKENT
COaMt
fieisels, 3P
sendy Young, Ja
Van winsen, J4
S DY YOUNG, JA
“Lothe conclusion of the hearing of fthis uanvtesnl
tne Court set aside the sentence imposed by the
Magistrate and substituted in the followin<g termsi-
".ocused L9 to pay a fine oF 1 COC
op in defeult ¢f paymaent te undergoe
s5ix montns! impriscnment. In additicn
accuged Ls te serve 18 montns' lmorisonment
witnout tre optlon of a fine. Tre
sentence ¢f imprisonmant is to run from
trhe cate o7 the sccusea's arrest wnlin: w.s
28th Fay 1983,
Trne following are tre reasong for allowine the
agreal to the extent inaicated,



appellant was convicted in the Court of the
Senior Magistrate at Francistown of the offence of
Importing Habit Forming Drugs into Botswana contrary to
section 3(1){(a) as read with section 9(1) of the Habit

Forming Drugs Act (Cap. 63:04) as read with Statutory

14

-4,

Instrument No. 37 of 1982. The particulars of the o fence
were that on the 23th May 1983 at Kazungula border post
and without 2 permit appellant importad & 872 mandrax
tzblets which are haovit forming drugs within the meaning

of the relative statutory provisions,

appellant pleaded guilty, He was sentenced to 2
fine of P1 000 or six menths!' imprisonment in default of
pavment and tc 3 years imorisonment, The sentenne wss the

orming Drizs Act.

in apro:l ageinst sentence to the FHign Zourt
fziled, The judge remzarxed '"peudling drugs is one of tne

most reprenensibkble crimes" and that traffickers can

emand exhorii*ant prices,”

Appellant ncw anupezls to this Court,
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Tre fzcx
&7 years, married witn one child of four years., He is o

citizen of Z:oire where ne 1s studying toc De arn eisctronics

engineer, Appellant and his family were on trnelr way te

Gatorcne to visit appellant's elder dbrctiher who 1z the
Nigerian Hi h Commissicrer to Fotswanz, WL LisAaKe e met



certain unnamed persons who supplied him with the mandrax
tablets at a price of K470 but informed him that at
Geborcne re would meet South African whites who would

take over the tablets at a figure of P800, A pellant
agrezd, He arranced with one Zulu wnce owned a motor car to
convey him and his family to Francistown at 2 hire of

P500. Unbeknown to Zulu, in appelian®s luggage were hidden
mandrax tablets., {n the 2&th May 1983 they crossed the

border anrd went to Francistown. At some point Zustims

the drugs as well 38 tne car were impound
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rad no permit tc import the drugs.

T e d oy 1 i i = - an
irt mig arvpeul to thiz Court appe

1., That the imposition of tihe maximum
~ be!

2. Tnet both
andt cord.”
in giving
views on t
ard ifts in
ar.d incide
In nis juvzment on
sald:
"In the instant case we are concerned with
the importaticn of 6 872 uandrax taglets,
Tre accuse?, originally one of ? has
pleaded pguilty. In fncts “iscloze 1ris
metive feor prefit in disposing of these
tablets with.n Botswans, Tadaling drugs

is cne
;

L :”ngs e
. 4
and de

f the most reprohensitle crimus,
lends to ricerv, 111 health

the unicrtun:-e vicitime,

8Cc o cavicns asgociat-wdl orimes,



In this instance the Court is

aware of the sudden upsuage of this
offence., The Courts in Francistcwn
here dealt with 3 similar offences
recently. However, in this case,

a very substantial cuantity of tablets
is involved.,

The penz2lty is a maximum fine of F1 CCO
and 3 years' impriscnment. This, by
present day standards, is quite
inadequate when the tremendous profits
and the ucanger to heazlth caused by
unscrupulous traffickers is considered.
I thin« it is nececsary to impress

urcn all persons who might be considering
it a profitable pastime to 1ndulae in
this anti-sccial practice, the risks
involved if *they are ceught.

These risss shoull include th

imzesition of lengsthy terms oF imprisonment.
Lnly in trat way can nn effective deterrent
to this pornicious trr’e be provided,

In the circumstances, altnouzh accused

here has wlzoded guilty readily, I find
tniz 18 2 case T2 bo fistinguiched
boczuss of the substantial auantity or
tatlets rizcovered 2nd tecams the aythaintics
ere sre now dovicusly cegling with
orzZanizec rzckets, Jeterrent senterces
“ave to be imposed =2nd hence suitabie
term of imprisonment in this lase i3
cne ¢f ¥ years, aven thou:h thot iz the
maximum nrevided ang oven though

“rhi agcused has pleaded gullty 2nd fs

a firct crfernder, I alzo feel 17 1is
apnrovriste o impocge the maximum fine.”

In uphclding the sentence passed by the Senior
Magistrate, Uvorduf:s J delivered an eloguent indiciment of

al drug trafficking.

The powers of this Court on appeal against sre

contained in section 13(%) of the Court of /ppeal Act



"On an appeal zgainst sentence,

o

The

guestion then

the Court of Appeal may,

if it

thinks that a different sentence
should have been passed, quash the
sentence passed in the lower court

ahd substitute such other s
whether greater or lesser o

different character than the original
as it thinxks ought to

sentence,
been passed.”

is, what

entence,
r of a

nave

is 2n appropriate sentence having regard to all tine

circumstznces;

may intervene,
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and if that sentence

tances whick ¢all for =a

followinrz:
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