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T: ; •;-'[H.'.1 1 aiu was indicted in the High Court on 13 counts, 

i!I of which he pleaded not guilty. At the close of 
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t. he prosecution case the learned trial judge, Hannah J, 

c ,r; -ipp 1 i cat ion made by the appellant's attorney, ruled 

i •: at there was no case to answer on five of them. 

•ef M e remaining eight counts the first alleged that 

••r near ehakwo in the north-west administrative district 

hot:swana the appellant murdered Beat Rauchenstein 

11 - wh on for reasons which will appear later I shall refer 

!.• " ' no missing person"). The other seven counts 

i: ieasly alleged the theft by the appellant of the 

e.ing person's Land Cruiser, the theft of some of his 

:rav • tier's cheques, the forging and uttering of 

•'..•. -:" these cheques, the fraudulent obtaining of a 

i-.ceii-.-o for the hand Cruiser and the forgery of a bill of 

i •• a: pell art wis found guilty on all of these eight 

•a;-;:;. or, ihe count of murder, after the appellant 

.-. i a • ry propei 1 y given full opportunity of 

•re:' hting a ease upon which the court might find 

.: it there were extenuating circumstances, the learned 

• ii ju.hu ea.ae to the conclusion, after a consideration 

>:" the evidence and the argument on behalf of the 

; ; ic I • .nit, that: he was unable to make a finding favourable 

t'n- appellant and consequently sentenced him to 

/On 



- 3 -

On the remaining counts the appellant was sentenced 

to various terms of imprisonment. 

An appeal was noted against the whole of the judgment 

of the trial court. However, with regard to the 

-•(Hint :•; other than the count of murder, there is no 

'.••'.ih -.1 anoe in the appeal. Faint, if any real argument, 

w.ij. or could have been addressed to this court against 

t ho O.MHICI ions on these counts. The evidence against 

m o appellant was indeed overwhelming and was proved 

.i>iai:.s(; him without any reasonable doubt. The facts 

o-iat ' nq to those counts are, however, relevant to 

a consideration of the first count to which I now turn. 

Hannah J, in his admirable judgment, correctly remarked 

that the cas<; is unusual but not unique in that the 

':..•'.• of the missing person has never been found. 

i':i.. ease for the prosecution rested solely on circum-

lantia: evidence. The burden of proof in such a case 

i;- !>-" difj'erent from that in which the prosecution 

relies on direct evidence. In the present case the 

;-i"i":i\:ul b.ai has to prove that the missing person was 

: r- d and th.it the appellant murdered him. Those 

v.- K.,I to bo found in this case, one depending 

- ircamstant 1a1 evidence. The facts to be proved 

to bo established as a matter of inference from 

:':•• proved facto. But a proved fact may itself be 

• .''position to bo proved by inference from other facts. 

:•• essay by Nicholas J at p 313 at 320 on 

http://th.it
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"The Two Cardinal Rules of Logic in Rex versus Blom" 

appearing in "Fiat. lust it ia", Essays in Memory of 0 D 

Schrei.no r (a former President of this Court of Appeal 

and of the Court of Appeal in South Africa). Nicholas J 

re) r.-d for this statement upon Wigmore 3 ed I 6. 

:•:>.}fore dealing with the facts in this case, particularly 

. ».cause of certain arguments submitted based on decisions 

:. other case:; in the able and helpful arguments both of 

"•if Bizos i'ijv the appellant and Mr Afful for the State, 

i consider that it might be useful to quote the remarks 

nl' Lord Bowen in Lyon v Goddard (1893) 10 RPC 334, 345 

quoted with approval by Wessels JA in Veasey v Denver 

\U,rk Drill .;nd Machinery Co Ltd 1930 AD 243 at 

/.<'. ."' ' 3 , name 1 y : 

"we must apply our minds to the specific facts 

before us; and nothing is more pernicious or 

likely to lead the Court astray, than, when 

il has to decide a question of fact in one 

case to wander to another case; to look to 

the decision of fact in that case, and then 

to see what differentiation there can be 

between the facts in the decided case and 

the one before the Court. The Court that 

travels on these lines always goes wrong". 

It is true that these remarks were made and approved of 

In patent cases, but they are surely of general 

/application 
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application. Simply stated each case must be decided 

on the facts of that case. 

[t is nowadays clear that the fact that no body has 

;. M found is not an insuperable bar to finding a person 

.-..illy of Murder. Cf R v Onufrejczyk (1955) 1 QB 388 

it -,).}, R..y Nhlcko 1960 (4) SA 712 (AD) at 721, 

W .. v Sikosana reported in 1960 (4) SA 72 3 (AD), but 

decided in August 1950. As was pointed out by 

:•:•.:hn • i IUT JA in Nhlcko at 721 F, it is wrong to hold 

; I :e the State must prove the corpus delicti, the 

•.H:; of an unlawful killing, according to a higher 

:--,'. ,iiuLu\l of certainty than that required to identify 

;i accused and his killer. But as was said in the 

• n-;o ca-.o at 12 I F to G: 

"". is .ibsesee of a body may be a very good 

season ior holding that the Crown has not 

si 'vei its case beyond reasonable doubt, for 

it lets in the possibility that the person 

in quest ion may still be alive". 

: kosana, supra, Van den Ileever JA, giving the 

si:v..'t.t of a strong court of which the other members 

v;ei e Oreonbere JA and Schreiner JA, at 729 E to H _in 

• ' UL s. 11 u: 

/"As 
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"As MR JUSTICE STORY remarked when charging 

a jury in Williams' Trial (Wigmore, 3rd ed 

vol 7 at p 4 20) : 

'In no case can you arrive, perhaps, at 
absolute certainty of the death of an 
individual. There always remains some 
11round for the conjectures of the doubting. 
They may .say that your senses are not always 
sufficient to satisfy you. Should you even 
see a man laid out in his coffin, you may 
yet call to mind, that there have been 
instances of resuscitation, which have contra­
dicted the tenor of human experience. But 
we must act as reasonable men on reasonable 
evidence ...' 

Artcr reviewing the English and American cases 

Wiqniyro p 2081, while counselling caution, 

at ate:; that there is no place for a rule of 

•as i donee requiring an eye-witness to the fact 

ot Jo.;:; or injury and continues: 

"the unnecessary and impracticable nature 
o>" such a rule is apparent. It would 
bo unnecessary, because complete persuasion 
may often be attained without such testi­
mony. It. would be impracticable, 
because such testimony may often be un­
attainable, and then the effect of such 
a rule is merely to promise immunity to 
such criminals as can also succeed in 
making that kind of testimony unavailable'". 

hould mention that the two references to the passages 

'-•. iqniot"'' art.- repeated in the later edition of Wigmore 

Vlf at r>49 ar.a para 2081 at 547 (Chadbourne rev 1978). 

• '.:<>s quite properly did the same as Mr Burne for 

appellant did i :i Sikosana' s case, namely he referred 

/us 
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us to notes of cases in which the supposed victims 

have reappeared after their supposed murderers had been 

•. y..euted. But as Van den Heever JA pointed out at 729 E -

r i i-osana: 

"I] one. considers how few of such examples 

have been reported during the last three and a 

halt centuries one gets the impression that 

sue!, slips have been extremely rare. However 

that be, the warning implied is based upon 

emotional reactions to the thought of a dramatic 

•s i t: natMen rather than upon any rational principle. 

Where the victim is truly dead and 

where h-. • has obviously been murdered - in 

other WOL-US whore the existence of the 

corpus delicti is beyond question - it would 

be equally unfortunate and irrevocable 

i f t lie- wrong person should be convicted of 

the crime and executed. Such a failure of 

lust ice may conceivably come to light through 

the dying confession of the real murderer 

Vet :i t iuis never been suggested on that 

score that, the corpus delicti having been 

established, the inference as to the identity 

of ' lie !uurderer must necessarily and ex­

clusive'! v be based on testimonial evidence." 

ires ••.-•! .set ly pointed out that there were instances 

i ' ;e evidence being given even by supposedly intelligent 

-•• . i;LC! where the falsity of that: evidence was not 

:<!••':•• .1 uffi.ci.cnt to provide evidence which is 

seise lacking. He quoted in this respect the 

/rpinarkq ... 




