
iMITIil 

IN THE HIGH COURT OF APPEAL OF BOTSWANA 

HELD AT LOBATSE CASE NO. 16 OF 1983 

In the matter between: 

JOHN KWENAMORE 

and 

Appellant 

THE STATE Respondent 

CORAM : MAISELS P 

YOUNG J A 

VAN WINSEN J A 

J U D G M E N T 

MAISELS P 

The Appellant, despite his plea of not guilty, 

was convicted in the Magistrate's Court at Gaborone of 
; : j 

raping one Motshabi Dikeme on the 10th May 1981. He was 

sentenced to three years' imprisonment, of which one year 

was suspended upon certain conditions. His appeal to 

the High Court was singularly unsuccessful as not only 

did his appeal against conviction fail but Corduff J, 

who heard the appeal, correctly pointed out that under 
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• the provis ions of s e c t i o n 304:of the: ('Criminal Procedure and 
i • - I • • • • : ' • ! l l '• • ] • < : .. . . - . '. : . ; ! • ' ! < • • • • - ! : 

.•Evidence Act, read with [the Second Schedule to 

:-ii< that Act, it was not j competent to suspend a portion 

•; it 

; it: 
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of the sentence when:a personiis convicted off rape. 

Consequently, havingiregar<j 
. - I • • , ' . • : • i 

„, of the case he set; aside 

lft"''T" : ; ' ; 

li= >: and altered the sentence 
i l l V i . : • ! 

5to a l l the 
3•"'•;'i i '•'"•. • ' -•'• i • ' 

. J ' ! ;: > • i • ' ' ' • I ••• 

the | period <̂ f 

t$j one of three years'; 

• . ' • ' ! • • • . ' i j . . . . 

circumstances 

suspension J 

imprisonment. The learned! judge however granted 

the appellant leave to appeal to this Court for,, 

reasons which will be set out; later. At1 the conclasion 

of the hearing of the appeal this Court by a majority 
• I ' • t ! i ; :i 

dismissed the appeal intimating that reasons would 

be given later, 

the matter. 

Young J: A reserved his views on r 
0"l 

The appellant originally appeared un-

iJijj. represented by attorney or counsel before the Chief 

Magistrate at Gaborone on the 21st October 1981.; 

;;• The record reads: • . ' ' ! 
f 

it--

Hi'*' •I1' 
• ; i » . 

"Charge is read overjand explained to the ' U 
1 ! 

• i • • : • • . x i . . i 

accused in his own language and he is 

required to plead thereto." -.j. *« --: 

"Plea in the accused's own words:' I ' 
i 

understand the charge; I plead'not guilty. 

Entered as a plea of hot guilty." ; 

til ' 
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The t r i a l was postponed : from .time to time 

Appellant being released; on bail.- . .* ^ 

, the <••'-: 
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On the 23rd'November41981 the, Appell-

H I W ; : , , ! ; ? I . ••. . i..f:: i;-:=ui;--iuu-(j::-;-:i^".iji- ' ^ : m ' : ,:.'; 
iifarit^appeared .before: the senior •;magistrate:-'at::1 '$?.\&WA 

illlilS •one and hei was then 
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J Mabiitho. The ^record 

represented by i ari p attorney p 

reads'::-.'!:? ;i:..i :;:•; • ' • w r * ^rJstii;;}';;,! 

•H ;-<i :;p' •.sypi;. 

I 

1 < h i ' • 1 ] ' .' : . 
I ' ' - 1 , 1 :•. , ) 

;! "Charge read over to the j accused whoj 

•••]•]: p l e a d s " . - - :•• p '; • '! 

i:-i . : . -; •= II 
3!! «'"•!.• -1 ' ' i . ! !• 

'" ' ; ' •• • J-M : i ! 

"Accused: I had sexual intercourse with 

I her but I did not discharge, and it was 

with her consent." 

It is not1 clear why the charge was again 
: .;" : ! . •• = •! . s i . ' ' 1 

!read over to the Appellant - it may be because he j 

was 

and 

then for the first time represented b y ian attorney 

the case came before a different magistrate to 

iH 
the lone who had originally taken,the Appellant's plea 

of riot guilty. I do not read S h i s statement1 by! 

the Appellant, whichi I have just quoted above, when 
j . . „ • j j . ! .. • • • • . . . . . .. | . • .. . . . 

' I • - i ' : ' . . . . • '; ' 

! the charge was read over to himjfor the second time , ' 
iilfv.'! •!•'' . •. ; ;;1 ! : ' 

: as; a] new plea - but merely as a statement in amplifî -; 

cation of his plea of not guilty. , There can be no 

doubt that the plea of not guilty stood and the trial 

/ proceeded 
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f'Jaroceeded on tha t b a s i s , the prosecution'^haVlng to l̂'T-
.-illlill-iiii-Sfi; .- • ! : ; : i i ' - . I-SI4 ii.' M ; : ' ' M L - . . - . • ' I -
vi:|i prove a l l the elements of : the icrime^ of ; : rapep' i i * ' ; p ; 
H:i:ip^:::::,:-||,; :•• !1 i-| •• r : f u ' : • •••;• ; : : :•,<;! , 

itpifl^fir1 

liii 
It; is abundantlyIclear fr6m the 

judgment i that he paid not 
I? 
ttehtiohj* att 

>eared before him on thej 23 

? 

:'i I 

m a g i s - !-:}|jt ; 

1 ; - ^ : ' ; i-.:- ill i -

adverse" * <• 
• " -.vitrif,!'-

i'ltdi!thejappellan^to the Appellan rlfl!•statemeht^hen^hiBw ! 
.fflUUfflL'JL^ w - * ~ _ u , _ - _ ^ w - , ! o r , - J i . v : ^ i . e m t ? e j : 1 9 8 1 ' ' J W h i c h ^ ; J ' 

ippeared 
aJhave I'quoted above. Nor; may jjL add did he have 

WiiMSlUi'ipk • •; '•# -f :: : : : ' l ! v i f r - E • • ... - ^ 
;iregard Jto the first question which must have 

-been put; 
r:. ,j 

I' l 4 i : ' ' f . : ' < : • •• • [ ' ] • ; : i i .; :• ( i. ! '• ' . ' ';;:: 

: byi the Appel lan t ' s Attorney in |crpss-examintion t o j , ; , ; i 
< ' . 1 .-ill , . • ; ; j •' • ! . ! i ^ , ' .;. I 
'"•! " . I •;••', •.- : . " ! : I N - ' • i ; r r | <• .-:.;,:. ' : ] • . > • • ;, •,. j f . 

thejcomplainant which elicited th6ifollowing!answer: J ! 

' I I I ft*" 
"It is true that when j the accused* j; .'••" im­
penetrated me he; eventially discharged." 

liiHI 
if!.-.' 

This question, it would seem to me, could 
•I -V • ; ' , I . ! 

i •: i ! I 

only have been put in consequencerof the Appellant's 

own! statement: 

* • • , - ..fi <«; 
•M if, 

M 

•"Viiiv..* 

.•C.! h 

I .'• 

C, - i ; l i . . 

"I had sexual intercourse with herjbut 
I did not dischargei! j """':!. 

The magistrate convicted the Appellant' 

int v 
• • : M • .• '"'''!•,-; • ; ' - i f ' • ' • • ' . . ] 

because he believedthe complainant whose evidence that i 
• : i: . • :' : " . ! • " : : .. . j . • ' • • . ( • ; . 

:i • . . - • - . I . . , I - M • • . ,i :•••, , • ; ( » : [ .' ',.if ^ ' i i j 

she had been dragged from a dance floor a distance intp 

Udi l i i fe-- ; ...: :i .-; j . :;•;.-•...".'ii • 4 ^ - : ; • ? « ' ; • 
the veld and there raped, was corroborated as to the: 

•iL'.lp'M!!!:.: ; • ;- •'!••• ;, »)\ . > — • - ' 
Injuries received by her by unchallenged medical evidence. 
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