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The appellant was convicted in the Magistrate's Court of 

a contravention of Section 3^1 (b) of the Penal Code(Cap 08:01), 

the charge being that appellant on the "6th day of November, 

1981 at Selebi Phikwe in the Central Administrative District 

wilfully and unlawfully with intent to impede the working , of 

property used in the service of the State or local authority 

for the purpose of supplying electricity to any person or any 

community of person namely Selebi Phikwe town, cut off the 

electricity supplied to the town." 

The appellant pleaded not guilty. 

Section 3̂ 1 reads: 

"Any person who, wilfully and unlawfully, destroys 
or damages, or does any act with intent to, or 
knowing it to be likely that such act will, impair 

/ the usefullness or efficiency or prevent or impede 
the working of, any property used or intended to 
be used in the service of the State or any local 
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authority, or for the purposes of any airport or 
air service or any supply of water or electricity 
to any person or community or person, or in the 
performance of any other service essential to the 
life of the community, is guilty of an offence and -

(a) if the offence is committed with intent to 
endanger life or with the knowledge that it is 
likely to endanger life, is liable to imprison­
ment for life; arid 

(b) in any other case, is liable to imprisonment for 
ten years. 

The side note to Section 3^1 reads compendiously: "Sabotage", 

Appellant was convicted and sentenced to two and a half 

years imprisonment. 

An appeal against conviction and sentence to the High 

Court failed. Appellant was out of time granted leave to 

appeal to this Court against sentence only. 

The facts are shortly that in the early hours of the 

morning of the 6th of November, 1981 the appellant, a Botswana 

Power Corporation employee at the Selebi Phikwe Power Station, 

without authority operated the emergency trip button on each 

of three turbines, thereby cutting off the supply of electri­

city to Selebi Phikwe and Francistown. 

It will be seen that the intei. . charged was to impede 

the working of property used for the purpose of supply­

ing electricity to Selebi Phikwe town. 

The effect of the evidence is thus summarised by Hannah,J. 

in the appeal to the High Court. "That the appellant did in 

fact impede the working of the turbines by operating the trip 

buttons is beyond doubt. In my view there is equally no 

doubt «n the evidence that in operating the trip buttons the 

appellant must have had the intention to impede their work. 
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It is unnecessary to look further than his own evidence. He 

repeated time and again that what he was trying to do was, 

'to put lights out - that he wanted to put the lights out1. 

At the time he was doubtless under great strain and emotional 

stress having received information, false as it turned out, 

that his parents had died in an accident and in consequence 

had drunk a substantial amount of alcoholic liquor. It may 

be that he had no clear reason in his mind for what he was 

doing and had no clear idea of the enormity of the consequences 

of his actions. But despite all this the evidence more than 

justified a finding that he was aware of his actions, was not 

suffering from automatism, was capable of forming an Intent 

despite the consumption of alcohol, and indeed that he did 

intend to interfere with the workings of the turbines." 

In my view the learned Judge's approach was right. This 

was an absolute offence for which the only mens rea required 

was the prohibited physical act controlled by a mind that was 

conscious of what appellant was doing. It was not necessary 

•to prove that appellant was aware of the possible consequences. 

On sentence the learned Judge .did: 

"As to sentence, the appellant clearly presented the 
Magistrate with some difficulties. He was a young man 
of twenty-five years who had impressed his employers 
as an excellent workman, was due for promotion and had 
an excellent character. Faced with a crisis in his 
personal life he was however, unable to cope. He com­
mitted an act which caused enormous inconvenience to 
the general public and very substantial economic loss 
to the mine at Selebi Phlkwe. In doing so he also put 
an end to his promising career with the power corpora­
tion. The learned Magistrate considered all these 
matters when passing sentence. An immediate custodial 
sentence was undoubtedly called for. It must be 
realised that if any one is minded to disrupt supplies 
such as electricity or water, punishment of a sub-
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stantial kind must inevitable follow. A term of two 
and a half years in my view Is neither unreasonable 
or wrong in principle. I have considered whether it 
would be appropriate to suspend part of the sentence 
imposed but can find no Justification for doing so. 
The main purpose of suspending a sentence or part of 
a sentence is to deter the offender from committing 
offences in the future. He is put on notice that 
should he offend again within a certain period of time 
he would go to prison. In my view such method of 
sentencing would serve no usual purpose in the case 
of this appellant. If he were to commit a similar 
offence the probabilities are that this would be a 
result of yet another emotional crisis and I do 
not think that having a suspended sentence hanging over 
his head would act in any way as a deterrent. So far 
as I can see normally he is a law abiding citizen. 
In these circumstances I confirm the sentence and dis­
miss the appeal." 

However, the doctrine of mens rea implies that punish -

ment should so far as possible take account of and fit the 

wickedness of the wrong-doer's mind, rather than the consequen­

ces of his act; although the consequences cannot be ignored. It 

was not shown that the serious human and economic consequences, 

potential and actual, were present to the mind of the appellait. 

It is probable that all the appellant had in mind was to plunge 

the township into darkness. He probably intended to vent his 

own distress of mind upon others by inconveniencing them. As 

the learned judge pointed out, appellant was faced with a crisis 

in his personal life with which he was unable to cope. More­

over he was already in liquor. 

It cannot, to my mind, be affirmed that the wickedness cf 

appellant's mind was great. His act appears to have been cor-

ditioned by impulsiveness without appreciation of the possible 

consequence beyond the intended blackout. 

I agree with the learned oudS« that a sentence of two and 

a half years is neither unreasonable nor wrong in principle. 
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But the learned judge is, in granting leave to appeal, inviting 

this Court to review his decision on suspension of sentence. 

One of the purposes of suspending a sentence in whole or in 

part is to take account of the personal features of a case. 

With respect to the learned judge, I find in his reason­

ing no sufficient ground for thinking that a suspended sentence 

would have no useful effect. In ray view a suspended sentence 

would give effect to the interests of the appellant without 

undue detriment to the security of the State. A suspended 

sentence may also have the effect of deterring or checking 

wh;jt appears to be a tendency to violence on the part of -^4 

appellant in an emotional crisis. 

At the conclusion of argument this Court decided that a 

portion of the sentence passed by the Magistrate ought to be 

suspended. The appeal was according/allowed and the following 

order made. The sentence is altered to imprisonment for 2 1/2 

years of which 18 months are suspended for 3 years on condition 

that during that period the appellant is not convicted of any 

crime involving violence and in respect of which he is sen­

tenced to a term of imprisonment of :ot less than 3 months 

without the option of a fine. 

The effect of this judgment is that the appellant is to 

be released immediately. 

These are our reasons. 

DENDY YOUNG 
Judge of Appeal 




