IN THZ COURT CF APPEAL OF THE

itiE REPUBLLIC CF BOTSWANA

Criminal Appesl No, 17 of 1980

In the maitter between:

SOALANORING . 'ILAS ADLT'OLO Appellant
and

THRE STALUE Respondent
Coram: Hon. Malisels, J,P.

Acuda, &, A.
Dendy<Young, J.A,

—— —

JUDGMENT

DailY-YCUNG, J.A.

Thiis is an appeal against sentence only.
Appellant was convicted by a Senior Magistrate on the 1%':
tovember, 1981 of unlawful possession of diamonds contrary to

section 6(3) of the Precious Stones Industry Protection Act *

{Cap 66303).
jie pleaded puilty, He was sentenced to a fine of P35 0OCG.:

v in default of pavment six months imprisonment and 18 mon' =

‘uprisonment wholly suspended for three years on condition iLh2:
it does not commit another offence under the act,

The diamonds were forfeited to the State, They were
salned at P4 347,08,

Section 6(3) is a penalty section and provideds that "in.
~~rron who contravenes the provisions of sub-section 1 ..hall

T emilty of an offence and llable to imprisonment for 15 yerr-.
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Jection ©(1) (¢) tavys dewn that no person shall have in

Surnescion any rough or uncut precious stones unless he

exlinpie d

cicenced sxSambited or authoris~d in terms cf seciion & ‘.

Le rosuch possesion,

Appeliant was not entitled to be in possesion of the

adoamonds,

I'he cas» reaacihred the Hirh Court on review as of cour--.

The reviewing Jjudge was of opinion that the Senior Magistr: -

nad erred on the side of liniency., He directed that the case

pe et down for argument on sentence, In the event the review

Jud e ardered that the sentence be increased to one of 18 months

imprisonment without the option of a fine and directed that the

fine

Upo:

Aat e

of P3 000,00 be return~d to appellant,
Al the trial the prosacutor put in a statement of the facts
which the prosecution depended, It read (so far as materizl)

"The accused is a citizen of Botswana, residing at
Mahalapye. On fthe 8th August, 1981 police received
information that the accus~d was in possession of
rough or uncut diamonds. As a result of this infor-
mation, D/Inspector Seteko and three other police
officers approached the accused outside Mahalapye
Hotel,

D/Inspector Seteko introduced himself and other rolice
o'ficers/the accused and he informed the accusesd of the
information they had against him, He was asked if he
mad any rough or uncut diamonds and he said that he hnd
none. D/Inspector Seteko told the accused that a
search was going to be conducted on hic person and the
th TAM accus~d concented.

Ve searched him during the presence of other three

police officers, Durin the course of the search,
D/Inspector 5eteko took out fr.m the inside pocket

of the accused's underpantia closed small black

catridge {bottle), He asked the accused whal was
contained in that catridge and he said that there

were nine diamcnds, D/Inspector Seteko opened the

fild bottle (catridge) and found a folded small piece

of toilet tissue, He unfolded it during the presence

of the accus-d and he found nine shinins stones appearin
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o ve reuot or uncut diamonds, He took possension
of the nine rhininey stenes,  Acconcsed was inforwvseo
Lzt the ¢ iones were suspected to be roush or wun-
et diam aeis and that they would be taken to a
sovernment Geologist at Lobatse for examinati-n
e 1T proved to be rousn or uncut diamonds < ba wild

e chairved, "

e oappellaat accepted those facts as correct, He was convi oo

e his pleays of ;Tuilty

In mitigalion the defence produced a written statenant

4itr the cartion "Statement of agreed facts™, Tt was divided

into three paracraphs: (a) the elements of the offencs;

{r) the circumstances surrounding the commission of the

offence; (c) personal factors in mitigation of sentencey,

That statement was filed of record without objection

from the prosecutor,

Paragraph [b) read as follows:

(1) The diamonds were acquired by the Accused from
a man known to him as Francis who some months
prior to August, 1981 had been introduced to
him by one Matlapeng;

(2) Matlapeng was known to the Accused as a security
officer of the Orapa mine and having heard that
the Accused wished to sell a car, brought Francis,
to him as a potential purchaser. The accused
gathered that Francis was also amployed at the
mine;

(3) Francis expressed himself as being most ankious
to buy the car but said he did not have the ready
cash, He nevertheless telsphoned the Accused on
many occasions in an effort to persuade the
Accused not to part with the car. The Accused's
attitude was that unless Francis came up with the
cash he would not hold it, Francis failed to
implement his interest ' in the car which t'e
Accused then sold to a Miss Mhapha, The Accused
informed Francls accordingly the next time he
telephoned;

(4) Notwithstanding this information Francis kept
telephoning the Accused saying he would like
to come and see him, tut gave no particular
reason for wanting to do so. The Accused's
attitude was that he was guite happy to see



(5)

(6)

(8)

(9)

(10)

Francis as and when he came to Mahalapye.
Nothing further happened until 8th August, 1981
when the Accused returned to his office in
Mahalanye and was informed that Francis had
nhoned to say he was staying at the local

hotel and would appreciate the accused coming
over to see him at his room;

The Accused met Francis at his hotel room and
on acsking what he wanted of him was told, to
his complete surprise, that Francis was in
financial difficulties with his rent and the
like, and knowing the Accused was a man of sub-
stance, asked if he could lend him sSome money;

The Accused was at first reluctant, whereupon
Francis produced a small container which he said
had dimaonds which he would then sell to the
Accused, So little did the Accused know then
what the value of the diamonds was, that he told
Francis he was only prepared to buy them for
P300.00, which Francis accepted without any
argumant;

The Accused left Francis to cash a cheque for
P300.00, returned to the Hotel Room, gave Francls
the P300,00 in cash, placed the container inside
his trousers nnd left the Hotels

Hardly had the Accused left the Hotel premises
than he was apprehended by the pPolice who searcled
him and recovered the diamonds;

The Accused informed the Police immediately thal

he had bought thes diamonds from Francis. The Fol,cs
thereupon went inside the Hotel only to find that
the bird had flown: .

It has since been ascertain=d that Matlapeng, vho
had introduced Francis to the Accused, has been
discharged from the mine summarily, and the
pessibility, if not the probability, exists that
he was in cahoots with Francis to find some person
who would help them to buy diamonds purloined

from the mine,4

In reply to the Court the prosecutor said:

"We are in agreement with the facts in paragraph (b,
of thﬁ statement, In so far as the accused statad
same,

No evidence was called for the defence,






