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In an indictment dated April 2¢, 1982, the appellant
was charged with the murder of one ELDWA LYDIA THANA at or
near Selibe-Phikwe on January 20, 1982, The case came
before the Hiph Lourt presided over by the Chief Justice
U'Brien uinn sitting at elibe-Phikwe on May 10, 1982,
Eight witnesses gave evidence for the prosecution whilst a
number of exhibits were tendered. After the prosectuion had

closed its case the defence decided to call evidence. The



appellant gave evidence and called another witness, In a well
considered judgment delivered on May 13, 1982, the learned
trial Chief Justice found the appellant guilty of the offence
charged, and after considering the question of extenuating
circumstances, came to the conclusion that no sufficient
evidence of such circumstances existed to warrant his
reducing the punishment laid down by law in respect of the
offence of murder, Therefore the learned Judge held that he
had no alternative than to impose the death penalty on the
appellant, Five days Later on May 18, 1982, the appellant
gave notice of apveal against the sentence, In elaborating
on this ground of appeal in a Supplewmentary urounds of Appeal
subsequently filed by Attorney V. J. G, Matthews, the appellant
alleged that -
1. the trial Judge misdirected himself in
concluding that there were no extenuating
circumnstances that could Jjustify the
imposition of a sentence other than the
one imposed;
2. that no reasonable Couri could have come
to anv other conclusion rhar that there
are extenuating circunistar .es in tne casej and
3, that the learned trial Judge erred in
failing to distinguish between the relevance
of certain findings in regpzrd to liability
and the relevance of these findings in
relation to reducing the none blameworthiness
of the accused.
For the purpose of this Jjudgment it is unnecessary to
go into the details of the evidence led in the case, bSuffice

it to refer to tne facts as found by the learned Chief Justice

and in respect to which the appellant has not raised and



could not have raised any serious objections, The deceased
had been a girl friend to the appellant. On the night of
January 29, 1982 the deceased and another young woman by the
name of KUTLWELO THABANELO had slept in their house when the
appellant came to wake the deceased and tried to persuade

her to go out with him, <The deceased refused. Thereafter
the appellant went away but came back before long to attempt
to make the deceased go with him. He was furious, saying
that he had been buying clothes for the deceased. However,
on this occasion the deceased went out witn the appellant.

He locked the door of the room against Kutlwelo. Very shortly
after the deceased had gone out with the appellant Kutlwelo
heard sounds which appcared to her as if one person was
hitting another. 3Zhe was frightened, as a result of which
she broke the window of the room as she had been locked in,
in oraer to escuane., When she got out she found a dark object
near the corner ol uie nouse,  one wis so frightened that she
could not o near to shal she nad seen., She, nowever, ran to
Loe nouse ol el cbaive by Lhe neee o cLuika MOLERT ond ande
oreport, rlesa and ter hasbond cane oul ind discovered that
the adark ob.ject which Kullwelo had seen was the dead body of
the deceased. FMlora,who was a retired nurse, noticed wounds
on eacn side of the deceased head, and also saw slab wounds
on the front of the right shoulder uznd centre left of the

chest of the deceased,

Later a report was made to the police and the appellant

was arrested. The evidence of Dr., Tissera who performed a



post mortem examination on the body established the facts
that the deceased nad received two stab wound inJjuries, ore
on the front of the right side of the chest near the shoulcer
and the other on the left side of the chest. The first stebd
was 4 inches deep, whilst the second was 1 1/2 inches deep.
Apart from these the deceased also had two abrasions of 3
inches and 2 inches one each side of the face in front of

the ear, Finally the doctor found thal the deceased had
suffered a fracture of the skull, It was the doctor's
opinion that the deceased had died from shock, haemorrhage
and damage t0 the brain. The fracture of the skull could
have been céﬁsed by an axe, whilst the stab wounds could hare

been caused by a knife.

According to the pelice, investigations were carried
out with the as-istance and co-operation of the appellant.
This was after he had been cautioned in the usual manner,
As a result ot the investigotions an axe found near the
scene ol crime was traced to o house next Lo tnat 1n which
the appell :nt livea, “he axe nuo .0 5 . tuins and the
bioocd was 1 :ier lound Lo belong to the same dblood group as

that of tiie dece: sed. As a result of furtner co-operation
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were found near the body of the deceased, The appellant also
after the caution took the police to where he had collected
the block since there were no such blocks near to where the
deceased was killed. In his statement which he made
voluntarily before the Uistrict Commissioner after caution,
the appellant admitted killing the deceased because, according
to him, she had refused to come out that night to follow him
to his iouse, He then said that "then it occurred to me that
I should kill her, and later on kill myself. 'Tthen after
killing her [ went to the bush, to kill myself, but I failed
to kKill myseli because after 1 had tiea the rope, to the

trer 1 hechime afraida to hang myself,”

Now in view of this overwhelming evidence the learned
Chief Justice had no difficulty, rightly in my view, in
finding the appellant guilty of murder and convicting him
accordingly., 1t 1is therefore not surprising that the appellant
has filed no appeal against his conviction. However, as 1
have stated earlier, he has filed an appeal against the
sentence of death pronounced on hiw alleging that the learned
Chief Justice erred in not finding extenuating circumstances
in his case, In nis oral argument before this Court, WMr,
Matthews for the appellant submitted that the learned Chief
Justice did not appear to have considered all the factors
that would affect the moral blameworthiness of the appelilant.
He was, however, unahble to point out to any such factor, and
I have not been able to discover any. 1In kr, Matthews's

submission a distinction has to be made between premeditated
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